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Docket No. 14440

MURPHY OIL COMPANY,
Petitioner,

vs.

COMMISSIONER OF INTERNAL REVENUE,
Respondent.

DOCKET ENTRIES
Mr. Morris 11/9/29.

1926

Apr. 24—Petition received and filed.

May 5—Copy of petition served on Solicitor.

May 5—Notification of receipt mailed taxpayer.

June 24—Answer filed by Solicitor.
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Aug. 4—Copy of answer served on taxpayer—as-

signed to General Calendar.

1927

Feb. 15—Notice of appearance of Elmont B. Haz-

ard as counsel for taxpayer.

1928

Feb. 20—Hearing date set 4/19/28.

Apr. 3—Motion for leave to file amended petition,

amendment tendered, filed by taxpayer.

Apr. 5—Hearing set on motion 4/11/28.

Apr. 5—Copy of motion and amendment served on

General Counsel.

Apr. 11—Hearing had before Mr. Littleton on tax-

payer's motion to amend—granted. Con-

tinued to May 16th.

Apr. 11—Ordered motion be granted ; case stricken

from 4/19/28 to May 16, 1928, entered.

Apr. 14—Answer filed by General Counsel. Copy

served 4/19/28.

May 16—Hearing had before Mr. Sternhagen, con-

tinued 30 days. Stipulation pending.

May 16—Order of continuance to June 20, 1928

entered.

June 13—Motion to transfer to Reserve Calendar

filed by taxpayer.

June 14—Motion granted.

Aug. 17—Motion to set down for hearing filed by

General Counsel. Granted Aug. 22, 1928.

Aug. 28—Hearing set Oct. 22, 1928.
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Sept. 20—Motion for leave to file second amended

petition filed by taxpayer. Amendment
tendered.

Sept. 21—Motion granted.

Sept. 22—Stipulation to take depositions filed.

Sept. 24—Copy of motion and amendment served

on General Counsel.

Sept. 25—Answer to second amended petition filed

by General Counsel. Copy served 9/27.

[1*]

1928

Oct. 15—Depositions of Kenyon F. Lee filed (2).

Notary served taxpayer. 10/16 copy

served on General Counsel.

Oct. 22—Hearing had before Mr. Siefkin—sub-

mitted on stipulation. Taxpayer's brief

due Dec. 20th.

Oct. 29—Transcript of hearing Oct. 22 filed.

Dec. 19—Motion for extension to Jan. 21, 1929 to

file brief filed by taxpayer. Granted

12/20/28.

1929

Jan. 5—Brief filed by General Counsel.

Jan. 21—Brief filed by taxpayer.

Mar. 15—Motion to withdraw original exhibit and

substitute copy filed by taxpayer. 3/18/29

granted.

Mar. 30—Findings of fact and opinion rendered

—

Mr. Siefkin. Judgment will be entered

under Rule 50.

*Page number appearing at the Toot of page of original certified

Transcript of Eecord.
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Dec. 7—Notice of settlement filed by taxpayer.

12/11/29 copy served on Greneral Counsel.

Dec. 10—Hearing set Jan. 8, 1930 on settlement.

1930

Jan. 8—Hearing had before Mr. Murdock, Divi-

sion 3, on settlement Rule 50. Continued

to Jan. 15, 1930.

Jan. 8—Order of continuance to Jan. 15, 1930 on

settlement entered.

Jan. 15—Hearing had before Mr. Morris, Division

14, on settlement Rule 50. Assigned to

Mr. Morris, Division 14, for order.

Jan. 17—Decision entered—Logan Morris, Divi-

sion 14.

July 11—Petition for review to U. S. Circuit Court

of Appeals, 9th Circuit, with assignments

of error filed by General Counsel.

July 15—Petition for review by U. S. Circuit Court

of Appeals (9) with assignments of error

filed by taxpayer.

July 16—Proof of service of taxpayer's petition

for review filed.

July 17—Proof of service of General Counsel's pe-

tition for review filed. (Attorney).

July 28—Proof of service filed by General Counsel.

Sept. 9—Motion for extension to Oct. 31, 1930 to

prepare and transmit record, filed by

General Counsel.

Sept. 9—Order enlarging time to Oct. 31, 1930 for

preparation of evidence and transmission

and delivery of record entered.
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Sept. 13—Motion for extension to Oct. 31, 1930 to

file statement of evidence and certify rec-

ord filed by taxpayer.

Sept. 15—Order enlarging time to Oct. 31, 1930 for

preparation of evidence 9th Circuit, en-

tered.

Oct. 31—Motion for extension to Jan. 31, 1931 to

prepare and transmit record filed by Gen-

eral Counsel.

Oct. 31—Motion for extension to Jan. 31, 1931 to

prepare and transmit record filed by tax-

payer.

Oct. 31—Order enlarging time to Jan. 31, 1931 for

petitioner to prepare and transmit record

entered.

Oct. 31—Order enlarging time to Jan. 31, 1931 for

Commissioner to prepare and transmit

record entered.

1931

Jan. 31—Motion for extension to Feb. 28, 1931 to

prepare statement and transmit record

filed by taxpayer. [2]

Jan. 31—Praecipe with proof of service thereon

filed by taxpayer.

Jan. 31—Motion for extension to Feb. 28, 1931 to

prepare evidence and transmit record

filed by General Counsel.

Jan. 31—Order enlarging time to Feb. 28, 1931 for

preparation of evidence and delivery of

record entered.
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Jan. 31—Order enlarging time to Feb. 28, 1931 for

preparation of evidence and transmission

and delivery of record entered.

Feb. 28—Motion for extension to April 30, 1931 to

prepare statement and transmit record

filed by General Counsel.

Feb. 28—Order enlarging time to Mar. 25, 1931 for

preparation of evidence and delivery of

record entered.

Mar. 25—Praecipe filed by General Counsel.

Mar. 31—Proof of service of praecipe filed. [3]

[Endorsed] : Filed Apr. 24, 1926.

United States Board of Tax Appeals

Docket No. 14440

MURPHY OIL COMPANY,
Petitioner,

against

COMMISSIONER OF INTERNAL REVENUE,
Respondent.

PETITION.

The above named petitioner hereby appeals from

the determination of the Commissioner of Internal

Revenue set forth in his deficiency letter dated Feb-

ruary 6th, 1926 and as a basis of such appeal sets

forth the following

:

1. The taxpayer is a corporation organized under

the laws of the state of California, with its home

office at Whittier, California.
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2. The deficiency letter (a copy of which is at-

tached hereto and made a part of this petition and

marked Exhibit "A") was mailed to the taxpayer

on February 6th, 1926. The 60 days within which

to appeal granted by that deficiency letter was sub-

sequently extended to April 26th, 1926, by the Rev-

enue Act of 1926. [4]

3. The deficiencies asserted in the letter of Feb-

ruary 1926 are income and excess-profits taxes for

the calendar years 1919 and 1920 amounting to $76,-

740.20 and $321,660.33 respectively; these entire

amounts are in controversy.

4. ASSIGNMENTS OF ERROR.
The determination of taxes contained in the said

deficiency letter is based upon the following errors

:

(a) The Commissioner has erred in refusing to

allow as a deduction in computing net income for

the year 1919 the sum of $170,877.24, paid in that

year as legal expenses in defending an action

against the taxpayer for an accounting, relative to

a portion of its oil lands, to wit., its Coyote prop-

erties.

(b) The Commissioner has erred in refusing to

allow as a deduction in computing net income for

the year 1919 the sum of $1,200,000.00 paid in that

year as a compromise of a suit for an accounting

against the taxpayer relative to its Coyote prop-

erties.

(c) The Connnissioner has erred in refusing to

increase the basis for computing the depletion of

the Coyote properties by adding to the basis then
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iinextingiiished by depletion the sum of $1,370,-

877.24 representing legal expenses in the amount

of $170,877.24 paid in 1919 and the sum [5] of

$1,200,000.00 i)aid in 1919 as a compromise of a

suit for an accounting against the taxpayer relative

to its Coyote properties.

5. STATEMENT OF FACTS.
The facts on which the taxpayer relies as the basis

of this appeal are as follows:

(a) The Murphy Oil Company purchased cer-

tain property designated as Coyote Hills from one

Domingo Bastanchury by deed dated December 15th,

1904.

(b) Prior to the purchase of the said property

the taxpayer and its predecessors in title had leased

the property from the said Domingo Bastanchury.

(c) On or about August 26th, 1919, Maria Bas-

tanchury, the widow of the said Domingo Bastan-

chury and administratrix with the will annexed of

his estate, filed an appeal in the Superior Court of

Los Angeles County, California, against the Murphy
Oil Company and against the individual who in 1904

managed the Company's affairs and properties,

claiming that the Murphy Oil Company had dis-

covered oil on the field before it negotiated with him

for the purchase of the property.

(d) The Murphy Oil Company employed a num-

ber of counsel and took active steps to defend it-

self.

(e) In its answer to the complaint of the said

Maria Bastanchury as administratrix with the will
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annexed of the estate of Domingo Bastanchury, the

Murphy Oil Company denied [6] all material alle-

gations in the said complaint.

(f) While the case was being prepared for trial

and in the month of April, 1919, it came to the at-

tention of the Murphy Oil Company that the said

Maria Bastanchury was willing to consider a com-

promise.

(g) After a long conference on the part of the

officials of the taxpayer corjDoration, it was decided,

in order to minimize the extensive costs of the suit

and to avoid as much as possible the unpleasant and

disagreeable notoriety accompanying the suit, to

comj^romise if a satisfactory compromise could be

made.

(h) After long negotiations through a banker in

Los Angeles, the two parties to the suit agreed upon

a compromise whereby the said Maria Bastanchury

withdrew her request for an accounting and agreed

to accept the sum of $1,200,000.00 in fuU payment of

any damages that the estate of the said Domingo

Bastanchury may have suffered as a result of any

action of the Murphy Oil Company.

(i) Accordingly a judgment was entered against

the Murphy Oil Company for $1,200,000.00 under

date of April 28th, 1919, which judgment was paid

immediately thereafter.

(j) The taxpayer paid to its attorneys and as

other legal expenses in connection with the above

mentioned suit the sum of $170,877.24. The taxpayer

in its accounts treated the entire sum of $1,370,-
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877.24 as a loss during the calendar year 1919. [7]

(k) The Commissioner reversed the taxpayer's

action in treating the above amount as a loss and re-

fused to allow it as a deduction in computing net

income for the year 1919.

(1) The Commissioner has determined that on

January 1st, 1919, the unextinguished capital sum

of the Coyote property of the Murphy Oil Company

for purposes of depletion was $6,050,021.63 and that

the recoverable oil reserves on the same date were

5,044,673 barrels.

(m) The production from the taxpayer's Coyote

property for 1919 was 1,644,897 barrels and was for

the year 1920 1,340,237 barrels.

PEAYER FOR RELIEF.
1. WHEREFORE, the taxpayer respectfully

prays that the Board may decide that the sums of

$1,200,000.00 and $170,877.24 are properly deduct-

ible from gross income in computing net income for

the year 1919.

2. If the Board should decide that the above

amounts are not deductible in computing net in-

come for the year 1919, the taxpayer further prays

that the Board may decide that the said amounts

should be added to the capital sum of its Coyote

Oil property as of January 1st, 1919 and amortized

over the remaining life of the property on the basis

of the oil produced.

3. The taxpayer further prays that the Board

may dis- [8] allow the entire deficiency for both

of the years 1919 and 1920.
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4. The taxpayer further prays that the Board

may duly hear and decide this appeal, and order the

taxpayer's income and excess-profits tax liability

recomputed accordingly.

GEO. E. HOLMES,
Attorney for the Taxpayer,

15 William Street,

New York City. [9]

State of Michigan,

County of Wayne.—ss.

William H. Murphy being duly sworn deposes

and says that he is President of the MUEPHY
OIL COMPANY, Whittier, California, the tax-

payer named in the foregoing petition ; that as such

he is duly authorized to verify the foregoing peti-

tion; that he has read the said petition, and is fa-

miliar with the statements therein contained; and

that the facts set forth therein are true to the best

of his knowledge, information and belief.

WILLIAM H. MURPHY,
Sworn to before me this 22nd day of April, 1926.

(Seal) WALTER P. CLARK,
Notary Public, Wayne County, Michigan.

My Commission expires Apr. 3, 1929. [10]
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TAXPAYER'S EXHIBIT "A"
Treasury Department,

Washington.

Feb. 6, 1926.

Office of

Commissioner of Internal Revenue.

IT:CA:2555-8-60D.

Murphy Oil Company, •

Whittier, California.

Sirs:

The determination of your income tax liability

for the years 1919 and 1920, pursuant to an exam-

ination of your books of account and records as set

forth in office letter dated December 12, 1925, dis-

closed a deficiency in tax amounting to $398,4"00.53,

as shown in the attached statement.

In accordance with the provisions of Section

274 of the Revenue Act of 1924, you are allowed 60

days from the date of mailing of this letter within

which to file an appeal contesting in whole or in

part the correctness of this determination. Any
such appeal must be addressed to the United States

Board of Tax Appeals, Washington, D. C, and

must be mailed in time to reach that Board within

the 60-day period.

Where a taxpayer has been given an opportunity

to appeal to the Board of Tax Appeals and has not

done so within the 60 days prescribed and an as-

sessment has been made, or where a taxpayer has

appealed and an assessment in accordance with

the final decision on such appeal has been made.
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no claim in abatement in respect of any part of the

deficiency will be entertained.

If you acquiesce in this determination and do not

desire to file an appeal, you are requested to sign

the enclosed agreement consenting to the assess-

ment of the deficiency and forward it to the Com-

missioner of Internal Revenue, Washington, D. C,

for the attention of It:CA:2555-8-60D. In the event

that you acquiesce in a part of the determination,

the agreement should be executed with respect to

the items agreed to.

MF/3 Respectfully,

D. H. BLAIR,
Commissioner.

By Assistant to the Commissioner.

XUClOoLllco .

Statements

Agreement—Form A
Form 882. [11]

Feb. 6, 1926.

STATEMENT

IT:CA:2555-8-60D

In re: Murphy Oil Company,

Whittier, Californ:

Deficiency in Tax

1919 $ 76,740.20

1920 321,660.33

Total $398,400.53
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1919

Net income, books $910,609.09

Additions

:

Income taxes disallowed in

accordance with Article 131,

Regulations 45, 354,316.20

Donations disallowed in

accordance with Article

562, Regulations 45 1 039.16

Legal costs defending title

to all lands in accord-

ance with Article 293,

Regulations 45, 170,877.24

Settlement of suit attaching

title to oil land in accord-

ance with Article 293,

Regulations 45 1,200,000.00

Excessive depreciation in accord-

ance with revised schedules 41.09

Total $2,636,882.78

Deduct

:

Depletion restored excluded

from income account the net

adjustment due to revising

reserves $ 231,082.20

Depletion allowed in accordance

with engineer's report 2,072,660.49 2,303,742.69

Net income corrected $ 333,140.09

MF/3 [12]
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Statement

Murphy Oil Company

INVESTED CAPITAL
Capital stock 2,000,000.00

Less: ^

Stock discount in accord-

ance with Section 326,

Revenue Act of 1918 150,000.00

Capital stock $1,850,000.00

Surplus - books $313,433.28

Plus:

Adjustments, corrected

balance sheet 150,651.22

Surplus, corrected balance

sheet $464,084.50 464,084.50

Total $2,314,084.50

1918 tax prorated in

accordance with Article

845, Regulations 45 $ 69,364.70

Dividends prorated in

accordance with Article

858, Regulations 45 712,986.30 782,351.00

Balance $1,531,733.50

Deduction

:

Inadmissibles in accordance

with Article 852, Regulations

45 28,474.93

Invested capital - corrected $1,503,258.57

EXCESS PROFITS CREDIT
8% of invested capital $120,260.69

Exemption 3,000.00

Total credit $123,260.69

Net Income Credit Balance Rate Tax

$300,651.71 $123,260.69 $177,391.02 20% $35,478.20

32,488.38 32,488.38 40% 12,995.35

Excess profits tax $48,473.55

MF/3 [13]



16 Murphy Oil Company vs.

Statement

Murphy Oil Co.

Excess profits tax $48,473.55

Net income $333,140.09

Less:

Profits tax $48,473.55

Exemption 2,000.00 50,473.55

Taxable at 10% $ 282,666.54 28,266.65

Total tax $76,740.20

Tax previously assessed none

Deficiency in tax $76,740.20

1920

Net income - books $2,881,680.14

Add:

Donations disallowed in

accordance with Article

562, Regulations 45 1,246.59

Depletion claimed 102,692.94

Excessive depreciation in

accordance with revised

schedule 2,930.84

Total $2,988,550.51

Deduct

:

1918 income tax credited

back, due to the same

not paid $ 354,316.20

Depletion allowed in accordance

with engineer's report 1,689,645.13 2,043,961.33

Net income corrected $ 944,589.18
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INVESTED CAPITAL

Capital stock $2,000,000.00

Less

:

Stock discount 150,000.00

Capital stock $1,850,000.00

MP/3 [14]

Statement

Murphy Oil Co.

Amount brought forward $1,850,000.00

Deficit - books $175,957.63

Add:

Adjustments, corrected

balance sheets 972,087.68 ,

Surplus, corrected balance sheets 796,130.05

Total $2,646,130.05

Deduct:

1919 taxes prorated in

accordance with Article j

845, Regulations 45 $ 32,342.16

Dividends prorated in

accordance with Article

858, Regulations 45 347,049.17 379,391.33

Balance $2,266,738.72

Deduction

:

Inadmissibles in accordance

with Article 853, Regula-

tions 45 42,320.01

Invested capital corrected $2,224,418.71
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EXCESS PROFITS CREDIT

8% of inves

Exemption

ted capital

Credit Balance Rate

$177,953.50

3,000.00

Total credit

Net Income

$180,953.50

Tax

$444,883.74

499,705.44

$180,953.50 $263,930.24

499,705.44

20%
40%

$52,786.05

199,882.18

$944,589.18

Net income

Profits tax

Exemption

10%
10%

$944,589.18

$252,668.23

2,000.00 254,668.23

$252,668.23

Taxable at

Taxable at

$689,920.95

68,992.10

Total tax $321,660.33

MF/3 [15]

statement

Murphy Oil Co.

Amount brought forward

Tax previously assessed

Deficiency in tax

Assets

$321,660.33

none

$321,660.33

BALANCE SHEET - DECEMBEE 31, 1918

Books Additions Reductions Amended

Cash

Notes Receivable

Accts. '

'

Sundry debtors

Farm products

Land
Agricultural land

Equipment

Stock

Bonds

Discount capital

stock

Taxes overpaid

86,250.87

5,432,29

270,730.31

538,206.10

5,141.15

72,426,19

370,285.06

441,331.50

46,252.21

70,830.00

$ 684.00(2)

161,700.70(3)

160,000.00(4)

73,001.70(5)

$ 86,250.87

5,432.29

270,730.31

538,206.10

5,825.15

72,426.19

531,985.76

441,331.50

46,252.21

70,830.00

150,000.00

73,001.70
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Assets Books Additions Reductions Amended

Oil lands

Accrued salaries

Accrued payroll

Accounts payable

Reserve for

depreciation

Reserve for

depletion

Capital stock

Surplus

1,319,200.70

$3,226,086.38

833.37

4,955.97

19,197.70

63,986.95

(6) 1,046,207.84

(7)

823,679.11(8)

2,206.45

262,992.86

$2,555,264.94

833.37

4,955.97

19,197.70

66,193.40

2.

3.

4.

'

5.

6.

7.

8.

MF/3 [16]

823,679.11

2,000,000.00

313,433.28

$3,226,086.38

To adjust in accordance with books.

To set up corrected values of agricultural land.

To set up Stock Discount.

To set up tax overpayment in accordance with Article 845,

Regulations 45.

To adjust in accordance with engineer's report.

To correct reserve in accordance with revised schedule.

Adjusted in asset account.

2,000,000.00

464,084.50

$2,555,264.94

Statement

Murphy Oil Co.

Assets

BALANCE SHEET
Books Additions

DECEMBER 31, 1919

Reductions Amended

Cash

Notes Receivable

Accts. '

'

Sundry debtors

Inventories

:

Packing House

Farm products

Land
Agricultural land

Oil lands

Equipment

Stocks

Bonds

Cancelled checks

Discount on

capital stock

Taxes overpaid

Oil land, March

1, 1913,

appreciation

$84,747.89

2,268.87

187,675.13

30,623.59

19,714.20

1,449.87

72,306.19

370,285.06

1,319,200.70

489,142.28

50,309.15

90,880.00

42.00

684.00(2)

161,700.70(3)

(4) 193,908.53

150,000.00(5)

263,179.96(6)

33,673,817.83

$36,392,462.76

(7) 33,673,817.83

$ 84,747.89

2,268.87

187,675.13

30,623.59

19,714.20

2,133.87

72,306.19

531,985.76

1,125,292.17

489,142.28

50,309.15

90,880.00

42.00

150,000.00

263,179.96

$3,100,301.06
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Liabilities Books Additions Reductions Amended

Accrued sal-

aries $ 833.37 833.37

Accrued pay-

roll 4,965.16 4,965.16

Accounts

payable 202,147.11 202,147.11

Eeserve for

depreciation 94,060.01 (8) 2,165.36 96,225.37

Reserve for

depletion on

cost 592,596.91 592,596.91 (9)

Eeserve for

depletion on

appreciation 13,554,444.43 (10) 13,554,444.43

Capital stock 2,000,000.00 2,000,000.00

Earned surplus 796,130.05

Deficit 175,957.63

Surplus by appreciation

of oil land 20,119,373.40

$36,392,462.76 $3,100,301.06

MF/3 [17]
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statement Murphy Oil Co.

2 and 3, As previously explained for the balance sheet - December 31, 1918.

4. Adjusted in accordance with engineer's report.

5 and 6. As adjusted in previous year.

7. Eliminated as balance sheet revised on cost.

8. As explained in previous year.

9. Adjusted through asset account.

10 and 11. Eliminated balance adjusted on cost.

BALANCE SHEET - DECEMBER 31, 1920

Assets Books Additions Reductions Amended

Cash $ 85,600.96 $ 85,600.96

Notes Receivable 2,193.95 2,193.95

Accts. " 245,109.65 245,109.65

Sundry debtors 206,741.57 $177,158.10 29,556.47

Inventories

:

Packing 25,331.85 25,331.85

Farm products 3,539.45 684.00 4,223.45

Land 72,306.19
. , 72,306.19

Agricultural land 370,285.06 161,700.70 531,985.76

on lands 1,319,200.70 608,757.17 710,443.53

Equipment 517,468.99 517,468.99

Stocks 50,309.15 50,309.15

Bonds 380,880.00 380,880.00

Appreciation

—

Oil lands 33,673,817.83 33,673,817.83

Taxes overpaid 9,281.66 9,281.66

Discount on

capital stock 150,000.00 150,000.00

$36,952,758.35 $2,814,691.61

MF/3 [18]

Oil Co.Statement Murphy

BALANCE SHEET - DECEMBER 31, 1920 (Continued)

Liabilities Books Additions Reductions Amended

Accrued salaries $ 1,000.00 $ 1,000.00

Accrued payroll 4,880.54 4,880.54

Accounts payable 20,382,10 20,382.10

Reserve for

depreciation 131,665.52 $ 765.48 130,900.04

Reserve for

depletion cost 695,289.85 695,289.85

Reserve for

depletion on

appreciation 16,133,709.03 16,133,709.03

Capital stock 2,000,000.00 2,000,000.00

Earned surplus 425,722.51 (557,528.93

Surplus by

appreciation 17,540,108.80 17,540,108.80

$36,952,758.35 $2,814,691.61

Adjustments are as explained in the prior balance sheets
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ANALYSIS OF SURPLUS
Surplus, December 31, 1918 $ 464,084.50

Net income 333,140.09

Eealized appreciation 1,564,082.56

Dividends $1,400,000.00

1918 taxes 354,316.20

$2,361,307.15

1,039.16 1,755,355.36

Balance $ 605,951.79

Overpayment taxes 190,178.26

Surplus, December 31, 1919 $ 796,130.05

Net income, 1920 944,589.18

Eealized appreciation 1,274,796.49

$3,015,515.72

Dividends $2,280,000.00

Donations 1,246.59 2,281,246.59

Balance $ 734,269.13

Taxes corrected 76,740.20

Surplus, December 31, 1930 $ 657,528.93

MF/3 [19]

Statement

Murphy Oil Co.

Depletion has been allowed in accordance with the

attached revised schedule, based upon a ruling by the

Bureau that the judgment and legal costs represent

a part of the cost of the property and not additional

capital items to be added to the March 1, 1913, value

in accordance with Section 326 of the Revenue Act of

1918.

You are advised that your protest submitted by

your representatives and received in this office Jan-

uary 12, 1925, has been carefully considered and it

is deemed that a conference is not advisable at this

time.
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Relative to items one and two you are informed

that the Commissioner has not acquiesced in these

decisions and consequently cannot be allowed. Item

three has been adjusted in accordance with your

briefs.

Payment of the deficiency in tax should not be

made until a bill is received from the Collector of

Internal Revenue for your district and remittance

should then be made to him.

Enclosure

:

Revised depletion

schedule

MF/3 [20]

[Endorsed] : Filed Apr. 3, 1928.

Granted by Order of April 11, 1928.

(Title of Court and Cause.)

MOTION FOR LEAVE TO FILE
AMENDED PETITION.

Now comes the petitioner, by its attorney,

GEORGE E. HOLMES, and asks leave to file the

attached Amended Petition in the above-named pro-

ceeding upon the following grounds:

1. Said Amended Petition sets forth more ac-

curately and more clearly the facts upon which the

petitioner relies in support of its contentions and

the petitioner believes the more explicit allegations

of fact and assignments of error contained in the
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Amended Petition will greatly aid this Board in

the understanding and proper determination of this

case.

2. Further, the Amended Petition contains a

new assignment of error (IV (a) ) which was not

included in the original petition and which peti-

tioner believes to be a good and valid defense

against the deficiency found by the Commissioner.

3. As a further and final reason for the granting

of this Motion, the Amended Petition contains a

request that the taxes be computed under the pro-

visions of Section 327 and [21] Section 328 of

the Revenue Act of 1918 ; a request for such Special

Relief was not contained in the original petition.

In view of the decision of the United States Su-

preme Court in the Oesterlein Machine Company
case sustaining the right of this Board to subpoena

comparatives from the Commissioner of Internal

Revenue and the promulgation of Rule 62 by this

Board to facilitate the application to pending ap-

peals of the right so granted, the petitioner be-

lieves that it is in a position to present evidence

which will justify the computation of its taxes

under Sections 327 and 328 of the Revenue Act of

1918.

WHEREFORE, Petitioner prays that the

Amended Petition be received.

GEORGE E. HOLMES,
Attorney for Petitioner.

15 William Street,

New York, N. Y. [22]
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[Endorsed] : Filed April 11, 1928.

(Title of Court and Cause.)

AMENDED PETITION.

The above named petitioner has previously filed

a petition with this Board under date of April 24,

1926, appealing from the determination of the Com-

missioner of Internal Revenue set forth in his de-

ficiency letter dated February 6, 1926. This amended

petition is hereby filed as an amendment to the

original petition. As a basis for its appeal, the pe-

titioner sets forth the following:

I. The taxpayer is a corporation organized under

the laws of the State of California, with its home

office at Whittier, California.

II. The deficiency letter from which this ap-

peal is made was mailed to the Petitioner on Feb-

ruary 6, 1926. The sixty day period within which

to appeal to this Board as granted in that deficiency

letter was subsequently extended to April 26, [23]

1926, by the Revenue Act of 1926. A copy of the

deficiency letter from which this appeal is made

is attached hereto marked Exhibit #1. A copy of

the preceding thirty day letter dated December 12,

1925 is also attached hereto, marked Exhibit #2.

A copy of a previous sixty day letter dated October

6, 1925 covering the same taxable years is also at-

tached hereto and marked Exhibit #3.

III. The deficiencies asserted in the letter of

February 6, 1926 are for income and excess profits

taxes for the calendar years 1919 and 1920 and are
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in the amounts of $76,740.20 and $321,660.33, re-

spectively. The total amounts of these deficiencies

are in controversy.

ASSIGNMENTS OF ERROR.
IV. The determination of the deficiencies set

forth in the said deficiency letter is based upon the

following errors:

(a) The Commissioner has erred in aserting

against the petitioner the deficiencies in question

after having previously determined deficiencies for

the same taxable years and having failed to assess

the deficiencies previously determined in the sixty

day letter dated October 6, 1925.

(b) The Commissioner has erred in deducting

from invested capital for the years 1919 and 1920

an amount of $150,000 alleged to represent dis-

count on capital stock.

(c) The Commissioner has erred in deducting

from invested capital for the years 1919 and 1920

an amount of [24] $1,364,015.39 representing the

cost to the petitioner corporation of oil lands ac-

quired at the date of its organization in exchange

for capital stock of the petitioner corporation.

(d) The Commissioner has erred in failing to

determine that the petitioner corporation was en-

titled to a paid-in-surplus on the basis of the oil

lands acquired at the time of organization in ex-

change for its capital stock.

(e) The Commissioner has erred in failing to

determine that the petitioner's invested capital and

taxable income were abnormal for the taxable years
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1919 and 1920 and that petitioner's excess profits

tax liability should be computed under the pro-

visions of Section 327 and 328 of the Revenue Act

of 1918.

(f ) The Commissioner has erred in refusing to

allow as a deduction from net income for the year

1919 the sum of $170,877.24 paid in that year as

legal expenses in defending an action against the

petitioner for an accounting relative to a portion

of its oil properties, to wit, its Coyote Oil Prop-

erties.

(g) The Commissioner has erred in refusing to

allow as a deduction from net income for the year

1919 the sum of $1,200,000 paid in that year in

settlement of a suit for an accounting brought

against the petitioner relative to its Coyote Oil

Properties.

(h) The Commissioner has further erred in de-

termining that the amounts of $170,877.24 and the

$1,200,000 paid by the petitioner in connection with

a suit for an accounting relative [25] to its Coy-

ote Oil Properties constitute capital expenditures

and at the same time failing to determine that such

amounts should be amortized over the remaining

life of the said Coyote Oil Properties.

STATEMENT OF FACTS.

y. The facts on which the petitioner relies as

the basis of this appeal are as follows

:

(1) The Commissioner determined the peti-

tioner's tax liability for the years 1919 and 1920

and under the provisions of Section 274 of the
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Revenue Act of 1924 forwarded to the petitioner

corporation a sixty day deficiency letter dated Oc-

tober 6, 1925, determining a deficiency of $63,-

738.38 for the year 1919 and a deficiency of $296,-

485.30 for the year 1920. A copy of this deficiency

letter is attached hereto, marked Exhibit #3.

(2) The petitioner did not appeal from the de-

termination set forth in the deficiency letter of

October 6, 1925.

(3) The Commissioner has not assessed the de-

ficiencies determined in the sixty day letter of Oc-

tober 6, 1925.

(4) Subsequent to the expiration of the sixty

day period allowed by the letter of October 6, 1925

for appeal to this Board, to wit, on December 12,

1925, the Commissioner forwarded to the petitioner

corporation a so-called thirty day letter determin-

ing a deficiency for the year 1919 in the amount

[26] of $76,740.20 and a deficiency for the year

1920 in the amount of $321,528.94.

(5) Subsequently, to wit, February 6, 1926, the

Commissioner forwarded to the petitioner corpora-

tion another deficiency notice determining a de-

ficiency of $76,740.20 for the year 1919 and a de-

ficiency of $321,660.33 for the year 1920.

(6) The Murphy Oil Company was incorpo-

rated on or about October 11, 1904 under the laws

of the State of California.

(7) The Commissioner determined that upon
its incorporation in 1904, the petitioner corporation

issued its entire capital stock with a par value of
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$2,000,000 to Simon J. Murphy for a fee title to

2,500 acres of land located near the town of Whittier

in the State of California containing the peti-

tioner's Whittier Oil Property, together with per-

sonal property of the nature and value as set forth

below

:

Imprest Cash Fund
Cash in First National Bank, Whittier

Accounts Receivable

Development A. C. S. J. M. 17 Wells

Leaseholds

Buildings

Cottages (6)

Engines, Boilers, Pumps & Fittings

Other Machinery & Tools

Well Tools

Derricks & Equipment

Cables—Wire, etc.

Casing, Tubing, etc.

Tanks, Drums, etc.

Pipe Lines & Fittings

Tracks and Sidings

Horses

Wagons, Harness, etc.

Telephone Equipment

Office Furniture & Fixtures

Oil in Storage (85000 Bbls)

Farm Products in Storage

$ 30.60

10,468.82

25,493.90

153,156.81

1,925.00

5,425.86

4,400.00

8,343.00

606.30

9,906.40

10,000.00

2,840.00

14,675.90

27,508.00

12,300.00

1,084.41

2,555.00

975.00

[27]

650.00

455.00

51,000.00

6,200.00

Total $350,000.00
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(8) The Commissioner determined that the sur-

face value of the said 2,500 acres of land acquired by

the Petitioner upon its incorporation was $320,-

374.37.

(9) The amount of capital stock which peti-

tioner corporation issued for its Whittier oil prop-

erty at the date of organization was $1,329,625.43

representing the difference between the total cap-

ital stock issued to Simon J. Murphy in the amount

of $2,000,000 and the value of the surface land of

$320,374.37 together with the value of the personal

property acquired in the amount of $350,000.00

(10) The petitioner corporation did not dispose

of any part of its capital stock at a discount.

(11) No additional capital stock was issued or

sold by the petitioner corporation between the date

of organization and December 31, 1920.

(12) The said 2,500 acres of land acquired by

the petitioner upon its incorporation included ap-

proximately 500 acres of proven oil land. This oil

field is hereinafter referred to as petitioner's Whit-

tier oil property.

(13) Petitioner's Whittier oil property con-

tained seventeen producing oil wells at the date of

acquisition and had [28] been producing oil for

many years prior to 1904.

(14) The market price of oil of the grade pro-

duced by the petitioner's Whittier oil property was
80^ per barrel on or about the date of petitioner's

incorporation.

(15) The Commissioner determined that the

value of the petitioner's Whittier oil property on
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March 1, 1913 was $1,450,207.08 and that the amount

of oil recoverable from the said property at that date

was 5,983,443 barrels.

(16) The above mentioned value of $1,450,-

207.08 determined by the Commissioner as of March

1, 1913 was based upon a market price of oil of 35^

a barrel at that time.

(17) The entire area of the petitioner's Whit-

tier oil property on which the above mentioned

March 1, 1913 value was based was proven oil bear-

ing territory at the time of acquisition by the pe-

titioner corporation.

(18) The petitioner corporation extracted from

its Whittier oil property an amount in excess of

1,800,000 barrels of oil between the date of acquisi-

tion and March 1, 1913.

(19) The Commissioner reduced the petitioner's

earned surplus by the total amount of $1,364,015.39

in computing invested capital for the taxable years

1919 and 1920.

(20) This action of the Commissioner in reduc-

ing petitioner's earned surplus by the amount of

$1,364,015.39 resulted in the exclusion from invested

capital of the total amount paid by petitioner for its

Whittier oil property together with an amount of

$34,389.96 representing capital expenditures made

[29] by petitioner on its Whittier oil property sub-

sequent to the acquisition of the said property.

(21) Petitioner's Whittier oil property had

a fair market value greatly in excess of $1,329,625.43

at the date of acquisition.
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(22) Simon J. Murphy was in control of the

said Whittier oil property prior to its acquisition

by the petitioner corporation and was in control of

the petitioner corporation immediately after it ac-

quired the said property.

(23) The petitioner corporation purchased from

one Domingo Bastanchury by deed dated December

15, 1904, 2,240 acres of land in the Coyote Hills of

California for a price of $35 per acre.

(24) The total price paid by the petitioner cor-

poration for the said 2,240 acres of land amounted to

$78,400.

(25) Subsequent to the purchase of the said land

and prior to March 1, 1913, the petitioner corpora-

tion discovered that approximately 840 acres of said

land contained oil bearing sands.

(26) Prior to March 1, 1913 this said property,

which is hereinafter referred to as Petitioner's Coy-

ote Property, proved to be one of the most valuable

oil properties in the State of California.

(27) The Commissioner determined that the

March 1, 1913 value of petitioner's Coyote property

was $15,710,899.52. -

(28) This valuation was based upon a market

price [30] of oil of 35^ per barrel.

(29) On or about August 26, 1918, Maria Bas-

tanchury, the widow of the said Domingo Bastan-

chury and administratrix with the will annexed of

his estate, filed a complaint in the Superior Court of

Los Angeles County, California, against the Murphy
Oil Company and the individual who in 1904 man-
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aged the company's affairs and properties, for an

accounting of the profits received by the Murphy Oil

Company from the said Coyote property.

(30) The Murphy Oil Company employed a

number of counsel and took active steps to defend

itself.

(31) In its answer to the complaint of the said

Maria Bastanchury, as administratrix with the will

annexed of the Estate of Domingo Bastanchury, the

Murphy Oil Company denied all the material alle-

gations in the said complaint and vigorously opposed

the complainant's prayer for an accounting of the

profits received from the said Coyote property.

(32) While the case was being prepared for

trial, to wit : in the month of April, 1919, it came to

the attention of the Murphy Oil Company that the

said Maria Bastanchury was willing to consider a

settlement.

(33) After a long conference on the part of the

officials of the petitioner corporation, it was decided,

in order to minimize the extensive costs of the suit

and to avoid as much as possible the disagreeable no-

toriety accompanying the suit, to settle, if a satis-

factory settlement could be made. [31]

(34) After long negotiations through a banker

in Los Angeles, the two parties to the suit agreed

upon a settlement whereby the said Maria Bastan-

chury withdrew her request for an accounting and

agreed to accept the sum of $1,200,000 in full settle-

ment of any damages that the Estate of Domingo

Bastanchury may have suffered as a result of any

action of the Murphy Oil Company.
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(35) Accordingly a judgment was entered

against the Murphy Oil Company for $1,200,000

under date of April 28, 1919, which judgment was

paid immediately thereafter.

(36) The petitioner paid during the year 1919

fees and other legal expenses in connection with the

above-mentioned litigation in the amount of $170,-

877.24.

(37) The petitioner in its accounts treated the

entire amount of $1,370,877.24 as a loss during the

calendar year 1919.

(38) The Commissioner reversed the petitioner's

action in treating the above amount as a loss and re-

fused to allow any part of the said amount as a de-

duction in computing net income for the year 1919.

(39) The Commissioner further refused to amor-

tize the said payment of $1,370,877.24 over the re-

maining life of the Coyote oil property.

(40) The Commissioner determined that the pe-

titioner's share of oil reserve in the Coyote prop-

erty amounted to 5,044,673 [32] barrels as of De-

cember 31, 1918.

(41) The Commissioner determined that the

amount of oil produced from the petitioner's share

of the Coyote oil property during the year 1919

was 1,644,897 barrels.

(42) The Commissioner determined that the

petitioner's share of the oil reserves in the Coyote

property amounted to 3,399,776 barrels as of De-

cember 31, 1919.

(43) The Commissioner determined that the

oil produced from petitioner's share of the Coyote
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oil property during the year 1920 amounted to 1,-

340,237 barrels. [33]

PRAYERS FOR RELIEF.
The petitioner prays that this Board may deter-

mine that no part of the deficiencies determined in

the letter of February 6, 1926, should be assessed

for the reason that the Conmiissioner has failed

to assess the deficiencies alleged in the letter of Oc-

tober 6, 1925, for the same taxable years.

Petitioner further prays that this Board may
determine that petitioner's invested capital for the

taxable years 1919 and 1920 should be increased by

an amount of $150,000 representing the alleged dis-

count on capital stock, the amount of $1,364,015.39

representing the cost to the petitioner of its Whit-

tier Oil Property and an amount of $1,000,000 rep-

resenting paid-in-surplus.

Petitioner further prays that this Board may de-

termine that petitioner's income and invested cap-

ital were abnormal for the taxable years 1919 and

1920 and that petitioner's excess profits tax liability

should be computed under the provisions of Sec-

tions 327 and 328 of the Revenue Act of 1918.

Petitioner further prays that this Board may de-

termine that the amount of $1,370,877.24 paid by

petitioner in- connection with an action for an ac-

counting constitutes an allowable deduction from

taxable income for the year 1919, or that if the

said amount constitutes a capital expenditure, the

said amount should be amortized over the remain-

ing life of petitioner's Coyote Oil Property on the
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basis of a number of barrels of recoverable oil [34]

in the said property at December 31, 1918.

Petitioner further prays that this Board may

duly hear and determine this appeal and reduce pe-

titioner's taxable income by such other deductions

to which petitioner is entitled under the Revenue

Act of 1918.

(signed) GEO. E. HOLMES,
(signed) VALENTINE B. HAVENS,
(signed) CHAS. B. McINNIS,

Attorneys for Taxpayer,

15 William Street,

New York City.

ELMONT B. HAZARD,
1039 Woodward Building,

Washington, D. C. [35]

State of Michigan,

County of Wayne.—ss.

William H. Murphy being duly sworn, deposes and

says that he is William H. Murphy, President of the

Murphy Oil Company of Whittier, California, the

taxpayer named in the foregoing petition ; that he has

read the said petition and that the facts set forth

therein are true to the best of his knowledge, informa-

tion and belief.

(signed) WILLIAM H. MURPHY.
Sworn to before me this 2nd day of April, 1928.

[Notarial Seal] WALTER P. CLARK,
Notary Public, Wayne Co., Michigan.

My Commission Expires Apr. 3, 1929. [36]
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[Endorsed] : Filed Sep. 20, 1928.

Granted Sep. 21, 1928.

(signed) B. H. LITTLETON,
Member U. S. Board of Tax Appeals.

(Title of Court and Cause.)

MOTION FOE PERMISSION TO FILE
SECOND AMENDED PETITION.

Comes now the petitioner in the above entitled

cause, by its Attorneys, George E. Holmes and

Charles B. Mclnnis, and moves that it be permitted

to file the attached petition in lieu of and as an

amendment to the original and amended petitions

previously filed with this Board.

This request is made for the reason that new

facts have been discovered subsequent to the filing

of the last petition which materially change i)eti-

tioner's defense against the deficiency asserted by

the Commissioner.

GEO. E. HOLMES,
Geo. E. Holmes,

15 William Street,

New York, N. Y.

CHAS. B. McINNIS,
Chas. B. Mclnnis,

15 William Street,

New York, N. Y.

[37]
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[Endorsed] : Filed Sept. 21, 1928.

(Title of Court and Cause.)

SECOND AMENDED PETITION.

The above named petitioner filed a petition with

this Board under date of April 24, 1926, appealing

from the determination of the Commissioner of

Internal Revenue, set forth in his deficiency let-

ter, dated February 6, 1926. Subsequently this pe-

titioner filed an amended petition, under date of

April 3, 1928. This second amended petition is

hereby filed as an amendment to the original peti-

tion and first amended petition. As a basis for its

appeal, the petitioner sets forth the following:

I. The petitioner is a corporation organized

under the laws of the State of California, with its

home office at Whittier, California.

II. The deficiency letter from which this appeal

is made was mailed to the petitioner on February

6, 1926. The sixty day period within which to ap-

peal to this Board, as granted in that deficiency

letter, was subsequently extended to April 26, 1926,

by the Revenue Act of 1926. A copy [38] of the

deficiency letter from which this appeal is made

is attached hereto, marked Exhibit No. 1.

III. The deficiencies asserted in the letter of

February 6, 1926 are for income and excess profits

taxes for the calendar years 1919 and 1920 and are

in the amounts of $76,740.20 and $321,660.33, re-

spectively. The total amounts of these deficiencies

are in controversy.
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ASSIGNMENTS OF ERROR.

IV. The determination of the deficiencies set

forth in the said deficiency letter is based upon the

following errors:

(a) The Commissioner erred in refusing to al-

low as a deduction from net income for the year

1919 the sum of $170,877.24 paid in that year as

legal expenses in defending an action against the

petitioner for an accounting relative to a portion

of its oil properties, to wit, its Coyote Oil Prop-

erty.

(b) The Commissioner erred in refusing to al-

low, as a deduction from net income for the year

1919, the sum of $1,200,000 paid in that year in

settlement of a suit for an accounting brought

against the petitioner relative to its Coyote Oil

Property.

(c) The Commissioner further erred in deter-

mining that the amounts of $170,877.24 and $1,-

200,000 paid by the petitioner during the year 1919

and the amount of $32,901.34 paid by the petitioner

during the year 1918, in connection with a suit for

an accounting relative to its Coyote Oil Property,

constitute capital expenditures, and at the same

time failing to determine that such amounts should

be amortized over the remaining life of the said

Coyote Oil property.

(d) The Commissioner erred in deducting from

the capital sum returnable through depletion of

the petitioner's [39] Whittier Oil property, an

amount of $656,192.48 representing a bonus re-
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ceived by the petitioner upon the leasing of the

said oil property, in computing the amount of de-

pletion sustained by the petitioner in connection

with the said Whittier Oil property for the calendar

years 1919 and 1920.

(e) The Commissioner erred in deducting from

the capital sum returnable through depletion of

the petitioner's Coyote Oil property, an amount of

$4,517,402.70, representing a bonus received by the

petitioner upon the leasing of the said oil property,

in computing the amount of depletion sustained by

the petitioner in connection with the said Coyote

Oil property for the calendar years 1919 and 1920.

(f) The Commissioner erred in reducing peti-

tioner's depletable base for both the Whittier and

Coyote Oil properties by an amount alleged to repre-

sent depletion sustained on the March 1, 1913 value

and subsequent cost of the said properties during

the period from March 1, 1913 to December 31, 1915

whereas he should have reduced petitioner's de-

pletable base by the amount of depletion which pe-

titioner was legally entitled to take as a deduction

in determining its taxable income for the said

period from March 1, 1913 to December 31, 1915.

STATEMENT OF FACTS.

V. The facts upon which the petitioner relies

as a basis of this appeal are as follows:

(1) The Murphy Oil Company was incorpo-

rated on or about August 18, 1904, under the laws

of the State of California.
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(2) The petitioner corporation, through its

agents, purchased from one Domingo Bastanchury

by deed dated December 15, 1904, 2,240 acres of

land in Orange County, California, at a price of

$35 per acre. [40]

(3) The total price paid by the petitioner cor-

poration for the said 2,240 acres of land in Orange

County, California, amounted to $79,400.

(4) Subsequent to the purchase of the said land

and prior to March 1, 1913, the petitioner corpora-

tion discovered that approximately 840 acres of

said land contained valuable oil bearing sands.

(5) On or about August 26, 1918, Maria Bas-

tanchury, the widow of the said Domingo Bastan-

chury and administratrix with the will annexed of

his estate, filed a complaint in the Superior Court

of Los Angeles County, California, against the

Murphy Oil Company and the individual who in

1904 managed the company's affairs and proper-

ties, for an accounting of the profits received by

the Murphy Oil Company from the said Coyote

property.

(6) The Murphy Oil Company employed a num-

ber of counsel and took active steps to defend itself.

(7) In its answer to the complaint of the said

Maria Bastanchury as administratrix with the will

annexed of the Estate of Domingo Bastanchury,

the Murphy Oil Company denied all the material

allegations in the said complaint and vigorously

opposed the complainant's prayer for an accounting

of the profits received from the said Coyote prop-

erty.
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(8) While the case was being prepared for trial,

to wit, in the month of April, 1919, it came to the

attention of the Murphy Oil Company that said

Maria Bastanchury was willing to consider a set-

tlement.

(9) After a long conference on the part of the

officials of the Murphy Oil Company, it was decided,

in order to minimize the extensive costs of the suit

and to avoid as much as possible the disagreeable

notoriety accompanying the suit, to settle, if a satis-

factory settlement could be made. [41]

(10) After long negotiations through a banker

in Los Angeles, the two parties to the suit agreed

upon a settlement whereby the said Maria Bastan-

chury withdrew her request for an accounting and

agreed to accept the sum of $1,200,000, in full settle-

ment of any damages that the Estate of Domingo

Bastanchury may have suffered as a result of any

action of the Murphy Oil Company.

(11) Accordingly a judgment was entered

against the Murphy Oil Company for damages in

the amount of $1,200,000, under date of April 28,

1919, which judgment was paid immediately there-

after.

(12) The petitioner corporation paid during the

year 1918 legal fees and other expenses in connec-

tion with the above mentioned litigation in the

amount of $32,901.34.

(13) The petitioner corporation during the year

1919 paid legal fees and other legal expenses in con-

nection with the above mentioned litigation in the

amount of $170,877.24.
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(14) The petitioner corporation, in its accounts,

treated the amount of $32,901.34, paid during the

year 1918 in connection with the above mentioned

litigation, as a deductable expense in computing its

taxable income for that year.

(15) The Commissioner reversed the petition-

er's action and refused to allow the amount of

$32,901.34 as a deduction in computing the peti-

tioner's taxable income for the year 1918.

(16) The Connnissioner failed to amortize the

said amount of $32,901.34, paid during the year

1918 in connection with the above mentioned litiga-

tion, over the remaining life of the petitioner's

Coyote Oil property.

(17) The petitioner in its accounts treated the

amount of $1,370,877.24, paid during the year 1919

in connection [42] with the above mentioned liti-

gation, as a loss during the calendar year 1919.

(18) The Commissioner reversed the petition-

er's action in treating the above mentioned amount

as a loss and refused to allow ally part of the said

amount as a deduction in computing taxable net

income for the year 1919.

(19) The Coimnissioner further refused to

amortize the said payment of $1,370,877.24, over

the remaining life of the petitioner's Coyote Oil

property.

(20) The Commissioner determined that peti-

tioner's share of oil reserves in the Coyote Oil

property at December 31, 1918 amounted to 5,044,-

673 barrels.
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(21) The Commissioner determined that the

amount of oil produced from the petitioner's share

of the Coyote Oil property during the year 1919

was 1,644,897 barrels.

(22) The Commissioner determined that the

petitioner's share of the oil reserves in the Coyote

Oil Property at December 31, 1919 amounted to

3,399,776 barrels.

(23) The Commissioner determined that the

oil produced from petitioner's share of the Coyote

Oil property during the year 1920 amounted to

1,340,237 barrels.

(24) The petitioner leased to the Standard Oil

Company, under date of December 1, 1913, its Whit-

tier Oil property and its Coyote Oil property for

a one-fourth royalty and a bonus of $5,500,000.

(25) The Commissioner determined that $326,-

404.82 of the bonus represented payment for phys-

ical property and that the remaining amount of

$5,173,595.18 represented a bonus on the two oil

properties.

(26) The Conmiiissioner further determined

that $656,192.48 of the said amount of $5,173,595.18

represented a bonus on petitioner's Whittier Oil

property and that the [43] remaining amount of

$4,517,402.70 represented a bonus on petitioner's

Coyote Oil property.

(27) The Commissioner deducted from the

capital sum returnable through depletion of peti-

tioner's Whittier Oil property, the said amount of

$656,192.48 representing the bonus applicable to
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the said Whittier Oil property, in determining the

unit of depletion sustained by the petitioner on the

amount of oil produced from the Whittier Oil

property for the years 1919 and 1920.

(28) The Commissioner deducted from the capi-

tal sum returnable through depletion of petitioner's

Coyote Oil property, the said amount of $4,517,-

402.70 rej)resenting the bonus applicable to the said

Coyote Oil property, in determining the unit of

depletion sustained by the petitioner on the amount

of oil produced from the Coyote Oil property for

the years 1919 and 1920.

(29) The Commissioner determined that the de-

pletion sustained by the petitioner on its Whittier

and Coyote Oil properties during the period from

March 1, 1913 to December 31, 1915 was as follows:

Depletion sustained on March 1, 1913

Year value and subsequent cost.

1913 $257,375.58

1914 153,310.73

1915 344,771.69

Total $755,458.00 [44]

(30) The Commissioner reduced petitioner's de-

pletable base by the above amount of $755,458.00

in determining the amount of depletion allowable

for the years 1919 and 1920.

(31) The gross value at the well of all of the

petitioner's share of oil produced from its Whittier

and Coyote Oil properties during the period from

March 1, 1913 to December 31, 1915, amounted to

$878,531.23.
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(32) Under subdivision G (b) of the Revenue

Act of 1913, approved October 3, 1913, the maximum

amount of depletion which petitioner was legally

entitled to deduct in computing its taxable net in-

come for the period March 1, 1913 to December 31,

1915, was five percent of the gross value at the well

of its share of the oil produced during the said

period.

(33) Five percent of the gross value of peti-

tioner's total share of oil produced from its Whit-

tier and Coyote properties during the period from

March 1, 1913 to December 31, 1915 amounted to

$43,926.56. The difference between this amount and

the amount of depletion alleged to have been sus-

tained on the March 1, 1913 value and subsequent

costs, or $711,531.44, represents the amount by which

petitioner's depletable base for the two oil proper-

ties has been erroneously reduced in determining

the amount of depletion allowable for the years

1919 and 1920. [45]

PRAYERS FOR RELIEF.
The petitioner prays that this Board may deter-

mine that the amount of $170,877.24 representing

legal expenses paid by the petitioner during the

year 1919 in connection with an action for an ac-

counting relative to petitioner's Coyote Oil prop-

erty constitutes an allowable deduction for the year

1919.

The petitioner further prays that this Board may
determine that the amount of $1,200,000 repre-
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seuting damages paid during the year 1919 in con-

nection with an accounting relative to petitioner's

Coyote Oil property constitutes an allowable deduc-

tion for the year 1919.

The petitioner further prays that if this Board

determine that the above named payments represent

capital expenditures, it may determine that the said

payments in the total amount of $1,370,877.24 to-

gether with the amount of $32,901.34 representing

legal expenses paid during the year 1918 in connec-

tion with an action for an accounting relative to

petitioner's Coyote Oil property, should be amort-

ized over the remaining life of petitioner's Coyote

Oil property on the basis of the number of barrels

of recoverable oil in said property at December 31,

1918.

The petitioner further prays that this Board may
determine that the capital sum returnable through

depletion of petitioner's Whittier Oil property and

Coyote Oil property should not be reduced by the

amounts of $656,192.48 and $4,517,402.70 respec-

tively, in determining the unit of depletion sustained

by petitioner on oil produced from the said prop-

erty during the years 1919 and 1920.

The petitioner further prays that this Board may
determine that the depletable base of petitioner's

Whittier and Coyote Oil properties should be re-

duced only by the de- [46] pletion legally allow-

able as a deduction from petitioner's taxable income

for the period March 1, 1913 to December 31, 1915

in lieu of the depletion determined by the Commis-
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sioner to have been sustained on the March 1, 1913

value and subsequent costs.

The petitioner further prays that this Board may

duly hear and determine this appeal and reduce

petitioner's taxable income by any other deduction

to which petitioner is entitled under the Revenue

Act of 1918 or subsequent revenue acts.

(Signed) GEO. E. HOLMES,
(Signed) RANDOLPH E. PAUL,
(Signed) CHARLES B. McINNIS,

Attorneys for Petitioner,

15 William Street,

New York, N. Y.

(Signed) THOMAS R. DEMPSEY,
Attorney for Petitioner,

508 Security Bldg.,

Los Angeles, California.

(Signed) ELMONT B. HAZARD,
Attorney for Petitioner,

1039 Woodward Bldg.,

Washington, D. C.

(Signed) BRADNER W. LEE, JR.,

(Signed) KENYON P. LEE,
Attorneys for Petitioner,

Herman W. Hellman Bldg.,

Los Angeles, California.

[47]

State of California,

County of Los Angeles.—ss.

Geo. E. Foley being duly sworn, deposes and says

that he is 2nd Vice Pres. of the Murphy Oil Com-
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pany of Whittier, California, the taxpayer named
in the foregoing petition ; that he has read the said

petition and that the facts set forth therein are true

to the best of his knowledge, information and belief.

(Signed) GEO. E. FOLEY.

Sworn to before me this 25th day of Aug., 1928.

SEAL
(Signed) TEMPERANCE R. BAILY,

Notary Public.

In and for the County of Los Angeles,

State of California. [48]

[Endorsed] : Filed Sept. 25, 1928.

(Title of Court and Cause.)

ANSWER TO SECOND AMENDED PETITION.

The Commissioner of Internal Revenue, by his

attorney, C. M. Charest, General Counsel, Bureau

of Internal Revenue, for answer to second amended

petition of the above-named taxpayer admits and

denies as follows:

I, II, III. Admits the allegations in paragraphs

I, II and III.

V, (1) Admits the allegations in paragraph V,

(1).

V, (2), (3), (4), (5), (6), (7), (8), (9), (10),

(11), (12), (13). For lack of information upon

which to base a belief, denies the allegations in para-

graphs V, (2), (3), (4), (5), (6), (7), (8), (9),

(10), (11), (12) and (13).



50 Murphy Oil Company vs.

V, (14), (15) Does not regard as material and

therefore denies the allegations in paragraph^ V,

(14) and (15).

V, (16) Admits that the Commissioner failed to

amortize the amount of $32,901.34 over the remain-

ing life of the petitioner's Coyote oil property.

Denies the remaining allegations in paragraph V,

(16).

V, (17) Admits that the petitioner treated the

amount of $1,370,877.24 as a loss during the calendar

year 1919 in arriving at the net income reported on

its income and profits tax return for the year 1919.

Denies the remaining allegations in paragraph V,

(17).

V, (18) Admits the allegations in paragraph V,

(18).

V, (19) Admits that the Commissioner did not

amortize the amount of [49] $1,370,877.24 over the

remaining life of the petitioner's Coyote oil prop-

erty. Denies the remaining allegations in paragraph

V, (19).

V, (20) Denies the allegations in paragraph V,

(20) and says that in arriving at the deficiency

shown in the 60-day letter dated February 6, 1926,

the Commissioner determined that the petitioner's

share of oil reserves in the Coyote oil property at

December 31, 1918 amounted to 5,051,424 barrels

and not 5,044,673 barrels as alleged.

V, (21) Admits the allegations in paragraph

V, (21).

V, (22) Denies the allegations in paragraph

V, (22), and says that in arriving at the deficiency
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shown in the 60-day letter dated February 6, 1926,

the Commissioner determined that the petitioner's

share of the oil reserves in the Coyote oil property

at December 31, 1919 amounted to 3,406,527 barrels

and not 3,399,776 barrels as alleged.

V, (23) Admits the allegations in paragraph

V, (23).

V, (24) For lack of information upon which to

base a belief, denies the allegations in paragraph

V, (24).

V, (25) Admits that the Commissioner deter- -

mined that $326,404.82 of the alleged bonus repre-

sented an alleged payment for physical property and

that the remaining amount of $5,173,595.18 repre-

sented an alleged bonus on the two oil properties.

Denies the remaining allegations in paragraph V,

(25).

V, (26) Admits that the Commissioner further

determined that $656,192.48 of the said amount of

$5,173,595.18 represented an alleged bonus on the

petitioner's Whittier oil property and that the re-

maining amount of $4,517,402.70 represented an al-

leged bonus on the petitioner's Coyote oil property.

Denies the remaining allegations in paragraph

V, (26). [50]
'

V, (27) Admits that the Commissioner deducted

from the capital sum returnable through depletion

of the petitioner's Whittier oil property, the said

amount of $656,192.48 representing the so-called

bonus applicable to the said Whittier oil property,

in determining the unit of depletion sustained by

the petitioner on the amount of oil procured from
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the Whittier oil property for the years 1919 and

1920. Denies the remaining allegations in paragraph

V, (27).

V, (28) Admits that the Commissioner deducted

from the capital sum returnable through depletion

of the petitioner's Coyote oil property the said

amount of $4,517,402.70 representing the so-called

bonus applicable to the said Coyote oil property, in

determining the unit of depletion sustained by the

petitioner on the amount of oil produced from the

Coyote oil property for the years 1919 and 1920.

Denies the remaining allegations in paragraph

V, (28).

V, (29), (30) Admits the allegations in para-

graphs V, (29) and (30).

V, (31), (32), (33) Denies the allegations in

paragraphs V, (31), (32) and (33).

Denies generally and specifically each and every

allegation in taxpayer's second amended petition not

hereinbefore expressly admitted, qualified or denied.

WHEREFORE, it is prayed that the petition be

denied.

(Signed) C. M. CHAREST,
General Counsel,

Bureau of Internal Revenue.

Of Counsel:

JOHN D. Foley,

Special Attorney,

Bureau of Internal Revenue.

jdf/9/21/28 [51]
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[Endorsed] : Filed Oct. 22, 1928.

(Title of Court and Cause.)

STIPULATION.

It is hereby stipulated and agreed by and between

the parties hereto by their respective counsel:

I.

That Domingo Bastanchury by deed dated Decem-

ber 15, 1904 conveyed to Edmund Bacon two thou-

sand two hundred forty (2,240) acres of land located

in Orange County, California, at a price of $35.00

per acre; that thereafter and on or about January

9, 1905, Edmund Bacon conveyed by deed the said

property to the Murphy Oil Company ; that attached

hereto and marked Exhibits Al and A2 are copies

of the deeds herein referred to.

II.

That the total price paid by the Murphy Oil

Company for the lands referred to in paragraph I

hereof amounted to $78,400.00.

III.

That on or about August 26, 1918 Maria Bastan-

chury, the widow of Domingo Bastanchury and ad-

ministratrix with the will annexed of his estate, filed

a complaint in the Superior Court of Los Angeles

County, California, against the Murphy Oil Com-

pany and Edmund Bacon; that thereafter and in

due course of time the Murphy Oil Company filed

its answer; that subsequent thereto and pursuant
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to negotiations had between the parties, said suit

was settled; that attached hereto and marked Ex-

hibits Bl to BIO are copies of the papers in the

action above referred to

:

Bl—Complaint. [52]

B2—Summons.

B3—Answer of Defendants.

B4—Consent to Judgment.

B5—Judgment for Plaintiff.

B6—Satisfaction of Judgment.

B7—Order authorizing settlement and compro-

mise of title in Superior Court of the County of

Orange, California, in the matter of the Estate of

Domingo Bastanchury, Deceased.

B8—Petition of Maria Bastanchury, Administra-

trix with the Will Annexed of Domingo Bastan-

chury, in the Superior Court of Orange County,

California, for an order authorizing her to compro-

mise the claim of said Estate against the Murphy Oil

Company, et al, and settle litigation.

B9—Release dated April 26, 1919 signed by Maria

Bastanchury and children.

BIO—Receipt and Agreement to Satisfy Judg-

ment acknowledged April 29, 1919 by Maria Bas-

tanchury as administratrix, and signed by the attor-

neys for the plaintiff in said action.

IV
That subsequent to the entry of the judgment

herein referred to said Murphy Oil Company, dur-

ing the year 1919 paid the total sum of $1,200,000.00
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in satisfaction thereof; that during the year 1919

the Murphy Oil Company paid the sum of $170,-

877.24 representing legal fees and other legal ex-

penses in connection with the defense of said suit;

that during the year 1918 the Murphy Oil Company
paid the sum of $32,901.34 representing legal fees

in connection with the defense of said action; that

attached hereto and marked Exhibit C is a photo-

static copy of the entry referring to the [53] said

$32,901.34 ; that attached hereto and marked Exhibit

D is a photostatic copy of the entry made on the

books of the Murphy Oil Company relating to the

sum of $170,877.24 ; that attached hereto and marked

Exhibit E is a photostatic copy of the entry made

by the Murphy Oil Company in its books relating

to the said sum of $1,200,000.00; that the Murphy
Oil Company, as indicated by the photostatic copy

attached hereto, treated said payments as expenses

and took them as a deduction in its income and pro-

fits tax return for the respective years 1918 and

1919 ; that the Commissioner, in examining the said

returns, disallowed said items as deductions.

V
The Murphy Oil Company under date of Decem-

ber 1, 1913, leased the Whittier Oil property and its

Coyote Oil property to the Standard Oil Company,

a California corporation, a true copy of said lease

being attached hereto and marked Exhibit F ; that

pursuant to the terms of said lease herein referred

to the Murphy Oil Company in addition to the roy-
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alties received in oil, received from the Standard

Oil Company of California the sum of $5,500,000.00

in installments as follows

:

Dec. 31, 1913 $1,500,000.00

April 1, 1914 $1,000,000.00

March 1, 1915 250,000.00

June 4, 1915 250,000.00

Dec. 1, 1915 250,000.00

Dec. 31, 1915 ^ 250,000.00

July 13, 1916 500,000.00

Dec. 1, 1916 500,000.00

Dec. 1, 1917 500,000.00

Dec. 1, 1918 500,000.00

Total $5,500,000.00

A. GEORGE BOUCHARD,
Special Attorney Bureau of Int. Rev.

Attorney for Commissioner.

A. CALDER MACKAY,
Attorney for Petitioner [54]

State of California,

County of Orange.—ss.

I, J. M. Backs, County Clerk and ex-officio clerk

of the Superior Court in and for said County (the

same being a Court of Record, having a seal), do

hereby certify that Justine Whitney is, and was at

the time of signing the within instrument, an acting

County Recorder in and for said County, duly quali-

fied, and full faith and credit are due to all his

official acts as such.
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IN WITNESS WHEREOF, I have hereunto set

my hand and affixed the seal of the Superior Court,

at my office, this 25th day of September, 1928.

[Seal] J. M. BACKS,
County Clerk.

I, James L. Allen, Esq., Judge of the Superior

Court of the State of California, within and for the

County of Orange, hereby certify that J. M. Backs,

whose signature is affixed to the above certificate,

is the County Clerk of the County of Orange, State

of California, and ex-officio Clerk of the Superior

Court in and for said County and is the proper cer-

tifying officer of said Court, and has by law the

custody of the seal, and all the records, books, docu-

ments and papers of or appertaining to said Court,

and said certificate is in due form as used in this

State.

IN WITNESS WHEREOF, I have hereunto set

my hand this 25th day of September, 1928 in the

year of our Lord nineteen himdred and Twenty-

eight.

JAMES L. ALLEN,
Judge of the Superior Court.

State of California,

County of Orange,—ss.

I, J. M. Backs, County Clerk of the County of

Orange, State of California, and ex-officio Clerk of
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the Superior Court thereof, which is a court of

record having a seal, hereby certify that Hon. James

L. Allen, whose name is subscribed to the above

certificate of qualification, was at the date thereof

a Judge of the Superior Court of the State of Cali-

fornia, in and for said County, duly elected and

qualified, that he is authorized to make such certi-

ficates; that full faith and credit are due to his

official acts as such Judge. I further certify that I

verily believe that the signature attached to said

certificate is genuine and that said certificate is

executed according to the laws of the State of Cali-

fornia.

Witness my hand and the official seal of the

Superior Court of Orange County, hereto affixed

this 25th day of September, 1928.

[Seal] J. M. BACKS,
County Clerk and ex-officio Clerk of said Court.

[55]

THIS INDENTURE, made the fifteenth day of

December, in the year of our Lord one thousand

nine hundred and four. Between Domingo Bastan-

chury and Maria Bastanchury, his wife, of Fuller-

ton, California, the parties of the first part, and

Edmund W. Bacon of Whittier, California, the

party of the second part,

WITNESSETH: That the said parties of the

first part, for and in consideration of the sum of

One Thousand ($1000.00) Dollars in Gold Coin of
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the United States of America to them in hand paid

by the said party of the second part, the receipt

whereof is hereby acknowledged, do by these pres-

ents grant, bargain and sell, convey and confirm

unto the said party of the second part and to his

heirs and assigns forever, all that certain real prop-

erty situate in the County of Orange, State of Cali-

fornia, and particularly described as follows

:

All of Sections Eighteen (18) and Twenty (20)

;

South Half (SI/2) and South Half (SVs) of North

Half (^1/2) of Section Seventeen (17) and North

Half (Ni/s) and Southeast Quarter (SE14) of Sec-

tion Nineteen (19), Township Three (3) South,

Range Ten (10) West, S. B. M.

TOGETHER mth all and singular the tenements,

hereditaments and appurtenances thereunto belong-

ing or in anywise appertaining, and the reversion

and reversions, remainder and remainders, rents,

issues and profits thereof.

TO HAVE AND TO HOLD all and singular the

said premises, together with the appurtenances, unto

the said party of the second part and to his heirs

and assigns forever.

IN WITNESS WHEREOF the said parties of

the first part have hereunto set their hands and

seals the day and year in this indenture first above

written.

[Seal] DOMINGO BASTANCHURY,
By MARIA BASTANCHURY,

his atty. in fact.

Signed, sealed and delivered in the presence of

[Seal] MARIA BASTANCHURY,
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State of California,

County of Los Angeles.—ss.

On this 16tli day of December, in the year of our

Lord one thousand nine hundred and four, before

me, N. W. Thompson, a Notary Public in and for

said County of Los Angeles, State of [56] Cali-

fornia, residing therein, duly commissioned and

sworn, personally appeared Maria Bastanchury,

wife of Domingo Bastanchury, known to me to be

the person described in and whose name is sub-

scribed to the foregoing instrument, and she ack-

nowledged to me that she executed the same.

IN WITNESS WHEREOF, I have hereunto

set my hand and affixed my official seal the day

and year in this certificate first above written.

[Seal] N. W. THOMPSON,
Notary Public in and for the County of Los An-

geles, State of California.

State of California,

County of Los Angeles.—ss.

On this 16th day of December, in the year one

thousand nine hundred and four, before me, N. W.
Thompson, a Notary Public in and for said County

of Los Angeles, residing therein, duly commissioned

and sworn, personally appeared Maria Bastanchury,

known to me to be the person whose name is sub-

scribed to the within instrument as the attorney in

fact of Domingo Bastanchury, and acknowledged to

me that she subscribed the name of Domingo Bas-

tanchury thereimto as principal, and her own as

attorney in fact.
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IN WITNESS WHEREOF, I have hereunto set

my hand and affixed my official seal the day and

year in this certificate first above written.

[Seal] N. W. THOMPSON,
Notary Public in and for said Los Angeles County,

State of California.

A full, true and correct copy of the original

recorded at the request of Grantee the 4th day of

January, A. D. 1904, at 32 min. past 2 o'clock p. m.

George E. Peters, County Recorder, By W. S.

Gregg, Deputy. [57]

State of California,

County of Orange,—ss.

I HEREBY CERTIFY The foregoing to be a full,

true and correct copy of the instrument appearing

recorded in Book No. 104 of Deeds, page 318 Rec-

ords of Orange County, and that I have carefully

compared the same with the original record.

IN WITNESS WHEREOF I have hereunto set

my hand and affixed my official seal this 24 day of

September, 1928.

(Seal) JUSTINE WHITNEY,
County Recorder [58]

State of California,

County of Orange,—ss

I. J. M. Backs, County Clerk and ex-officio clerk

of the Superior Court in and for said County (the

same being a Court of Record, having a seal, do
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hereby certify that Justine Whitney is, and was at

the time of signing the within instrument, an acting

County Recorder in and for said County, duly

qualified, and full faith and credit are due to all his

official acts as such.

IN WITNESS WHEREOF, I have hereunto set

my hand and affixed the seal of the Superior Court,

at my office, this 25th day of September, 1928.

[Seal] J. M. BACKS,
County Clerk.

I, James L. Allen, Esq., Judge of the Superior

Court of the State of California, within and for the

County of Orange, hereby certify that J. M. Backs,

whose signature is affixed to the above certificate, is

the County Clerk of the County of Orange, State

of California, and ex-officio Clerk of the Superior

Court in and for said County and is the proper cer-

tifying officer of said Court, and has by law the cus-

tody of the seal, and all the records, books, docu-

ments and papers of or appertaining to said Court,

and said certificate is in due form as used in this

State.

IN WITNESS WHEREOF, I have hereunto set

my hand this 25th day of September, 1928 in the

year of our Lord nineteen hundred and Twenty-

eight.

JAMES L. ALLEN,
Judge of the Superior Court.
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State of California,

County of Orange,—ss.

I, J. M. Backs, County Clerk of the County of

Orange, State of California, and ex-officio Clerk of

the Superior Court thereof, which is a court of rec-

ord having a seal, hereby certify that Hon. James

L. Allen, whose name is subscribed to the above

certificate of qualification, was at the date thereof

a Judge of the Superior Court of the State of Cali-

fornia, in and for said County, duly elected and

qualified, that he is authorized to make such cer-

tificates; that full faith and credit are due to his

official acts as such Judge. I further certify that I

verily believe that the signature attached to said

certificate is genuine and that said certificate is exe-

cuted according to the laws of the State of Cali-

fornia.

WITNESS my hand and the official seal of the

Superior Court of Orange County, hereto affixed

this 25th day of September, 1928.

[Seal] J. M. BACKS,
County Clerk and ex-officio Clerk of said Court [59]

THIS INDENTURE, Made the 9th day of Janu-

ary, in the year of our Lord one thousand nine

hundred and five, between Edmund W. Bacon

and Anna Bacon, his wife, of Whittier, California,

the parties of the first part, and Murphy Oil Com-
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pany, a corporation organized and existing under

the laws of the State of California, having its prin-

cipal place of business at Whittier, California, the

party of the second part,

WITNESSETH: That the said parties of the

first part for and in consideration of the sum of

Ten Dollars in Gold Coin of the United States of

America to them in hand paid by the said party of

the second part, the receipt whereof is hereby ack-

nowledged, do by these presents grant, bargain and

sell, convey and confirm unto the said party of the

second part, and to its successors and assigns, for-

ever, all of that certain real property situate in the

County of Orange, State of California, and par-

ticularly described as follows

:

In the Ranchos La Habra, Los Coyotes and San

Juan Cajon de Santa Ana, all of Sections Eighteen

(18) and Twenty (20) ; the South Half (S^^) and

South Half (Si/o) of the North Half (Ni/s) of Sec-

tion Seventeen (17); the North Half (Ni/s) and

Southeast Quarter (SE^^) of Section Nineteen

(19) ; all in Township Three (3) South, Range Ten

(10) West, S. B. M., estimated to contain 2240

acres; reserving therefrom for roads, railroads and

ditches, a strip of land 30 feet wide along, adjoining

and each side of the township and section lines, and

a strip of land 20 feet wide along, adjoining and

each side of the quarter section lines.

TOGETHER with all and singular the tenements,

hereditaments and appurtenances thereunto belong-

ing, or in anywise appertaining, and the reversion
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and reversions, remainder and remainders, rents,

issues and profits thereof.

TO HAVE AND TO HOLD all and singular the

said premises together with the appurtenances, unto

the said party of the second part, and to its suc-

cessors and assigns forever.

IN WITNESS WHEREOF, the said parties of

the first part have hereunto set their hands and

seals the day and year in this indenture first above

written. [60]

[Seal] EDMUND W. BACON,
[Seal] ANNA BACON.
Signed, sealed and delivered in the presence of

M. T. OWENS.

State of California,

County of Los Angeles,—ss.

On this 12th day of January, in the year of our

Lord one thousand nine hundred and five, before

me, M. T. Owens, a Notary Public in and for the

County of Los Angeles, State of California, resid-

ing therein, duly commissioned and sworn, person-

ally appeared Edmund W. Bacon and Anna Bacon,

his wife, known to me to be the persons described in

and whose names are subscribed to the foregoing

instrument, and they acknowledged to me that they

executed the same.

IN WITNESS WHEREOF, I have hereunto set

my hand and affixed my official seal the day and

year in this certificate first above written.

[Seal] M. T. OWENS,
Notary Public in and for the County of Los Angeles,

State of California.
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I, Edmund W. Bacon, Secretary of the Murphy

Oil Company, a corporation, grantee in the within

deed, do hereby certify that tlie capital stock of

said corporation is divided into 20,000 shares of

the par value of One Hundred Dollars ($100) each,

all of which stock is outstanding ; that as shown by

the stock books of said corporation, the said shares

of stock are now held by the following named per-

sons to the number set opposite their names

:

Simon J. Murphy 19,996

William H. Murphy 1

William Plotts 1

E. W. Bacon 1

Frank C. Owens 1

Total 20,000 shares

WITNESS my hand this 9th day of January,

1905.

EDMUND W. BACON [61]

State of California,

County of Los Angeles,—ss.

On this 12th day of January, in the year of our

Lord one thousand nine hundred and five, before

me, M. T. Owens, a Notary Public in and for said

County of Los Angeles, State of California, residing

therein, duly commissioned and sworn, personally

appeared Edmund W. Bacon, Secretary of Murphy

Oil Company, known to me to be the person in and

whose name is subscribed to the foregoing instru-

ment, and he acknowledged to me that he executed

the same.
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IN WITNESS WHEREOF, I have hereunto set

my hand and affixed my official seal the day and year

in this certificate first above written.

[Seal] M. T. OWENS,
Notary Public in and for the County of Los An-

geles, State of California.

I, Simon J. Murphy, owner and holder of more

than two-thirds of the outstanding stock of the

Murphy Oil Company, a corporation, grantee in

the within deed, do hereby consent to the purchase

by said corporation of the lands described in said

deed, and hereby ratify said deed.

SIMON J. MURPHY,
William H. Murphy as to S. J. M.

State of Michigan,

County of Wayne,—ss.

On this 26th day of January, in the year one

thousand nine hundred and five, before me, a Notary

Public in and for the said County of Wayne, resid-

ing therein, duly commissioned and sworn, person-

ally appeared Simon J. Murphy, known to me to be

the person described in and whose name is sub-

scribed to the within instrument, and acknowledged

to me that he executed the same.

IN WITNESS WHEREOF, I have hereunto

set my hand and affixed my official seal, the day and

year in this certificate first above written. [62]

[Seal] WILLIAM H. WETHERBEE,
Notary Public in and for Wayne County, State of

Michigan.

My commission expires Jany. 8, 1907.
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A full, true and correct copy of the original re-

corded at the request of the Murphy Oil Company
November 13, 1907, at 13 min. past 2 P. M.

GEO. E. PETERS, Recorder [63]

State of California,

County of Orange,—ss.

I HEREBY CERTIFY The foregoing to be a

full, true and correct copy of the instrument appear-

ing recorded in Book No. 157 of Deeds, page 54,

Records of Orange County, and that I have care-

fully compared the same with the original record.

IN WITNESS WHEREOF I have hereunto set

my hand and affixed my official seal this 24 day of

September, 1928.

(Seal) JUSTINE WHITNEY,
County Recorder. [64]

No Dept

In the Superior Court of the County of Los Angeles,

State of California.

MARIA BASTANCHURY, Administratrix with

the will annexed of the estate of Domingo Bas-

tanchury, deceased.
Plaintiff,

vs.

MURPHY OIL COMPANY, a corporation, and

EDMUND W. BACON,
Defendants.

COMPLAINT FOR RELIEF ON THE GROUND
OF FRAUD AND FOR AN ACCOUNTING.

The above named plaintiff complains of the above

named defendants and for cause of action alleges:
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1. Ever since August 18, 1904, defendant Murphy
Oil Company has been, and now is, a corporation

duly organized and existing under and by virtue of

the laws of the state of California, with its princi-

pal place of business in the city of Whittier, in the

county of Los Angeles, in said state.

2. For many years prior to April 1, 1903, and

down to the time of his death, on or about July 21,

1909, said Domingo Bastanchury and Maria Bas-

tanchury were husband and wife. Said Domingo

Bastanchury was a Basque, a native of France, and,

although long a resident of the state of California,

he never became familiar with the English language

and neither spoke, wrote, nor understood the same.

Said Maria Bastanchury acted as interpreter for

said Domingo, and he entrusted to her the transac-

tion of such of his business as required the use of

the English language. Said Domingo Bastanchury

was by occupation a stock rancher, engaged in rais-

ing sheep, cattle, and other kinds of livestock, and

also various grain crops both for sale and for the

subsistence of his livestock, and spent, during the

years 1904 [65] and 1905, a large part of his time

away from the residence of himself and his said

wife and in the camps of his employes, who were

largely of the same race and speech with himself.

Neither said Domingo Bastanchury nor said Maria

Bastanchury, at any of the times hereinafter stated,

had any knowledge of, or experience in, the business

of discovering oil, or determining whether land con-

tained, or was likely to contain, oil, and neither of

them had any knowledge of, or experience in, the



70 Murphy Oil Company vs,

business of drilling wells for the discovery or pro-

duction of oil and gas, or with the appearances or

facts which, in the progress of the drilling of such

a well, would indicate that oil had been struck.

3. Said Domingo Bastanchury died on or about

July 21, 1909, in the county of Orange, state of Cali-

fornia, he, said decedent, being at said time a resi-

dent of said county, and leaving estate therein. Said

Domingo Bastanchury left a last will and testa-

ment dated October 30, 1893, wherein one Orel N.

Groldaracena was named as executor, who thereaf-

ter, to-wit. May 22, 1918, in writing, renounced his

right to act as executor of said mil. - June 18, 1918,

plaintiff, Maria Bastanchury, filed her petition with

the Clerk of the Superior Court of said county of

Orange for the admission of said will to probate

and the issuance to her of letters of administration

with the will annexed of the estate of said decedent.

Such proceedings were thereafter had in said court,

in the matter of said estate, that July 5, 1918, said

court, by its order duly given and made, admitted

said will to probate as the last will and testament of

said decedent, and directed letters of administration

with the will annexed to issue to plaintiff, Maria

Bastanchury, upon her taking the oath required by

law, and giving bond as required by said order.

Thereafter, and on the same day, said Maria Bas-

tanchury duly qualified by taking such oath and giv-

ing said bond, and thereupon the clerk of said court

[66] under the seal thereof, on said 5th day of

July, 1918, issued such letters of administration to

said Maria Bastanchury, which letters have not been
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revoked, and she ever since has been, and now is,

the duly appointed, qualified and acting adminis-

tratrix with the will annexed of the estate of said

decedent.

4. April 1, 1903, said Domingo Bastanchury was
the owner of all that certain real property situate

in the county of Orange, state aforesaid, and more

particularly described as follows, to-wit:

The E. 1/2 of N. W. %, and the S. W. i/i of the

N. W.14, the S. 1/2 of the N. W. 14 of the N. W.14,

and the E. 1/2 of the N. 1/2 of the N. W. i/4 of the

N. W. 1/4 and the S. W. % of Sec. 15; the S. 1/2 of

the N. E. 1/4, the S. 1/0 of the N. 1/2 of the N. E."i4,

and the S. 1/2 of the N. W. %, and aU of the South

% of Section 16.

The S. 1/2 of the N. E. 14, the N. W. 14, and the

S. 1/2 of Section 17. All of section 18. The N. 1/2

and S. E. 14 of Section 19. All of section 20 ; all of

section 21; the N. % of section 28; the N. % of

Section 29, and the N. E. 14 of Section 30 ; all being

situate in Township 3 South, Range 10 West, S. B.

M., in the County of Orange, State of California,

being 4590 acres more or less.

By indenture of lease dated April 1, 1903, said

Domingo Bastanchury and Maria Bastanchury, his

wife, leased the real property above described to

one Simon J. Murphy for a period of twenty years,

for the purpose and to the end that, in compliance

with the covenants and provisions of the said inden-

ture of lease, the said Murphy should drill and

operate wells for the discovery and production of

petroleum oil and gas on and from said real prop-
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erty, which indenture of lease is in the words and

figures following to wit

;

'^LEASE.

THIS INDENTURE, Made and entered into this

first day of April, A. D., 1903, by and BETWEEN
Domingo Bastanchury, and Maria Bastanchury, hus-

band and wife, of the County of Orange, State of

California, the parties of the first part, [67] and

Simon J. Murphy, of Detroit, Michigan, the party

of the second part,

WITNESSETH : That the said parties of the first

part, for and in consideration of the sum of One

Thousand ($1000) Dollars to them in hand paid,

the receipt whereof is hereby acknowledged, and in

the further consideration of the covenants and

agreements on the part of the said second party

hereinafter contained, have granted, bargained, sold

and conveyed, and by these presents do grant, bar-

gain, sell and convey unto the said party of the

second part, and to his heirs and assigns, the right

and privilege for the period of twenty years from

and after the date hereof, to dig, drill, bore for,

develop, mine, extract, receive, hold, own, sell and

remove all oil or gas that lies within, upon or under

the following described land, to wit:

The E. 1/2 of N. W. i^, and the S. W. 14 of the

N. W. 14, the S. 1/2 of the N. W. % of the N. W.
14, and the E. 1/2 of the N. 1/2 of the N. W. % of the

N. W. 14 and the S. W. % of Sec. 15; the S. 1/2 of

the N. E. 14, the S. 1/2 of the N. 1/2 of the N. E. %,
the S. 1/2 of the N. W. %, and all of the South 1/2

of Section 16.
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The S. i/o of the N. E. 14, the N. W. i^, and the

S. 1/2 of Section 17. All of section 18. The N. 1/2 and

S. E. 1/4 of Section 19. All of Section 20; all of

Section 21 ; the N. 1/2 of Section 28 ; the N. 1/2 of Sec-

tion 29, and the N. E. % of Section 30 ; all being

situate in Township 3 South, Range 10 West, S. B.

M., in the County of Orange, State of California,

being 4590 acres, more or less.

And the said party of the second part is hereby

granted the right of way for ingress or egress to,

from and across the said land, and the right to

take, erect and maintain on the land hereinbefore

described, and remove therefrom at the expiration

or sooner termination of this lease, or when no

longer in use, all necessary pipe, pipe lines, tools,

machinery, equipments, materials, buildings, oil

tanks, receptacles and apparatus whatsoever used

or to be used in or about the full and complete exer-

cise and enjoyment of the right or privilege hereby

granted. And in addition to the land hereinbefore

described, the above grant of right of way for in-

gress or egress to said land, and the right to erect,

maintain and remove all necessary pipe, pipe lines,

tools, machinery, tanks, buildings, etc. therefrom,

is extended to cover the following described prop-

erty for the purpose of a pipe line and roadway to

the Railroad, the maintenance of tanks for storage

purposes at said Railway, and the necessary

switches or turn-outs, to wit

:

The S. 1/2 of Section 29, the S. E. 1/4 of Section

30, the N. 1/2 of Section 31, the N. W. % and the

N. 1/2 of the N. 1/2 of the N. E. i^ of Section 32, in
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Township 3 South, Range 10 West, [68] S. B.

M., in the County of Orange, and State of Cali-

fornia.

And the said party of the second part hereby

agrees that he will, within three months from the

date hereof, commence the work of drilling a well,

and prosecute said work with diligence until oil or

gas in paying quantities has been struck, or until a

depth of at least one thousand feet shall have been

reached at the option of said second party. And in

the event that oil or gas in paying quantities be

struck, then said party of the second part agrees to

pump said well, and such other well or wells as they

may thereafter drill on said land in which oil or

gas in paying quantities is struck, to the full capa-

city of the same at all times, Sundays and holidays

excepted, and to extract and preserve the oil or

gas, if in paying quantities, over and above that

used by said party of the second part for lighting

and fuel purposes at the well or wells, the time taken

for accidents, repairs, or in pulling or cleaning the

said well or wells, or other appliances, excepted, so

long as such well or wells shall produce oil or gas

in paying quantities, not less than three barrels per

day of twelve hours pumping, and in the event oil

or gas in paying quantities be struck in said first

well, then said party of the second part agrees to,

within thirty days, of the completions of said first

well, commence the work of boring a second well,

and prosecute said work diligently to the same ex-

tent, in the same manner, and under the same con-

ditions as well number one, and in the event of oil
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being struck in well number two, then within the

same time, and in the same manner, and under the

same conditions to bore another well, and so on

within the same time and in the same manner and

under the same conditions to bore other wells during

the existence of this lease.

And the said parties of the first part, in consid-

eration hereof, are to have and receive one-eighth

(Vs) of the net output of the oil from said well or

wells, after deducting such quantities of oil as may
be required for the operation of the mechanical

plant used in producing and handling such output,

and in drilling said well or wells, and doing the

necessary pumping therefrom during the life of this

lease, the said one-eighth (l^) of such net output

to be delivered to said parties of the first part by

said party of the second part on the land hereby

leased, and said second party to furnish storage

capacity therefor for thirty days after the produc-

tion of said output, without charge to the parties

of the first part; at the end of which period, said

parties of the first part are to remove said oil from

the storage plants of said party of the second part.

And said parties of the first part shall receive

one-sixteenth (1/16) of the net output of gas from

said well or wells, after deducting such quantities

of gas as may be required for the operation of the

mechanical plant used in producing and handling

such [69] output, and in drilling said well or

wells, and operating the pumps connected with said

business during the life of this lease, said royalty of

gas to be delivered to said parties of the first part

at the well or wells, and said parties of the first part
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are to furnish all pipes to convey the same there-

from. «

And the said party of the second part shall pro-

vide and maintain in perfect working order and

condition, at the said well or tanks, accurate devices

for measuring said net output, and shall keep full,

true and perfect accounts, sho^sdng the amount of

oil and gas produced, and said measuring devices

and accounts shall at all times be open to the in-

spection of said parties of the first part, or either

of them.

And in addition to the foregoing royalties, the

said party of the second part agrees to pay imto the

said parties of the first part, the sum of One Thou-

sand ($1000) Dollars upon the first day of April

of each and every year during the existence of this

contract.

The said parties of the first part hereby reserve

the right to use or let land hereby leased for all

purposes not inconsistent with the rights and privi-

leges granted by this lease, to wit : boring for oil and

gas; and the use or letting of said land for general

agricultural and grazing purposes shall not be

deemed to be inconsistent with the rights and privi-

leges hereby granted.

IT IS FURTHER PROVIDED That in case of a

failure to bore any well or wells as provided by this

contract, or at the expiration thereof at the end of

twenty years, the land shall revert to said parties of

the first part, except that said party of the second

part, or his assigns, shall have the right to pump
all producing weUs that may already have been
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bored and tlie right to maintain all necessary ma-

chinery, plants, pipe lines, etc. for the purpose of

operation of said wells
;
provided, however, that said

parties of the tirst part shall not thereafter be al-

lowed to bore any well or wells within two hundred

feet of any producing' well, theretofore bored by the

party of the second part, or his assigns.

Should water be found in wells in boring for oil,

that are valueless for oil or gas, said first parties

hereby reserve the right to the casing in such well

or wells where water may be found on paying the

reasonable value for said casing, and in that event,

the casing in such well or wells is not to be removed,

but in case that said party of the second part shall

put in a water well for use by him, and afterwards

abandons this lease, then said party of the second

part shall leave the casing in such well, and the

same shall revert to said parties of the first part

without expense to them.

IT IS FURTHER UNDERSTOOD AND
AGREED That if said party of the second part

shall make a bona fide effort to put down a paying

well, and shall fail after one year's eifort to drill

a producing well, that he has and hereby retains

the privilege of terminating this lease after thirty

days' notice in writing to [70] said parties of

the first part.

IT IS FURTHER UNDERSTOOD AND
AGREED That in case the price of oil at said wells

or on board the cars at the nearest railroad siding

at which the same may be shipped, is not, at least

fifty cents per barrel of forty-two gallons, then said
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second party may cease drilling until such time as

the said oil can be sold for at least fifty cents per

barrel at said place, and shall not forfeit his rights

under the terms of this lease.

IT IS FURTHER AGREED THAT TIME is

of the essence of this contract, and in the event of a

failure to comply with any of the terms hereof by

said party of the second part, or his assigns, said

parties of the first part, and all of them, shall there-

by be released from any and all obligations under

this contract, and this contract shall thereby cease

and determine, and the rights of said second party,

or his assigns hereunder shall be forfeited.

AND IT IS UNDERSTOOD That the agree-

ments and stipulations aforesaid are to apply to and

bind the heirs, executors, administrators and assigns

of the respective parties.

IN WITNESS WHEREOF, the said parties to

these presents have hereunto set their hands and

seals in duplicate, the day and year first above

written.

DOMINGO BASTANCHURY, [Seal]

By MARIA BASTANCHURY [Seal]

his atty. in fact [Seal]

MARIA BASTANCHURY [Seal]

SIMON J. MURPHY [Seal]

State of California,

County of Los Angeles,—ss.

On this 9th day of April in the year one thousand,

nine hundred and three A. D. before me, M. T.
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Owens, a Notary Public in and for said County

of Los Angeles, State of California, residing there-

in, duly commissioned and sworn, personally ap-

peared Maria Bastanchury personally known to me
to be the person described in and whose name is

subscribed to the within instrument, as the attor-

ney in fact of Domingo Bastanchury and acknowl-

edged to me that she subscribed the name of Do-

mingo Bastanchury thereto as principal and her

own name as attorney in fact.

IN WITNESS WHEREOF, I have hereunto

set my hand and affixed my official seal in said

County, the day and year in this certificate first

above written.

[Seal] M. T. OWENS,
Notary Public in and for Los Angeles County,

State of California.

(Attorney in Fact) [71]

State of California,

County of Los Angeles,—ss.

On this 9th day of April in the year one thousand

nine hundred and three A. D. before me M. T.

Owens, a Notary Public in and for said County of

Los Angeles, State of California, residing therein,

duly commissioned and sworn, personally appeared

Maria Bastanchury personally known to me to be

the person whose name is subscribed to the within

instrument, and acknowledged to me that she exe-

cuted the same.
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IN WITNESS WHEREOF, I have hereunto set

my hand and affixed my official seal the day and

year in this certificate first above written.

[Seal] M. T. OWENS,
Notary Public in and for Los Angeles County,

State of California.

(General)"

5. Thereafter, and on or about July 1, 1903, said

Simon J. Murphy commenced to drill, and there-

after prosecuted the drilling of, a well for the dis-

covery of, and the production therefrom of petro-

leum oil upon the northwest quarter of the south-

west quarter of said section 18, which well was there-

after known as *' Murphy-Coyote No. 1" and is

hereinafter for brevity designated as well No. 1.

6. As plaintiff is informed and believes, and upon

such information and belief alleges, the said Simon

J. Murphy on or about August 18, 1904, caused de-

fendant, Murphy Oil Company, to be incorporated,

for the purpose and to the end that it might acquire

and take over from said Simon J. Murphy and

operate, certain oil properties, including the afore-

said lease from said Domingo and Maria Bastan-

chury, and the leasehold estate thereby created;

and prior to November 1, 1904, said Simon J. Mur-

phy assigned and transferred to defendant Murphy

Oil Company the said indenture of lease and all

interest therein of the said Murphy and also sundry

other parcels of oil property; and, in consideration

of such assignments and transfers, defendant Mur-

phy Oil Company caused to be issued to said
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Murphy shares of its capital stock, so that Novem-
ber 1, 1904, and until a time subsequent to [72]

January 26, 1905, said Simon J. Murphy was the

sole owner of all the issued and outstanding shares

of the capital stock of said Murphy Oil Company,
although certain persons, to wit, William H. Mur-
phy, William Plotts, defendant Edmund W. Bacon,

and Frank C. Owens, each held one share of said

capital stock in his name, but solely for the pur-

pose of qualifying the respective holders thereof

to be and act as a director of said Murphy Oil Com-

pany; the one share each held by said last named
persons being in truth and in fact the property of

said Simon J. Murphy.

7. As plaintiff is informed and believes, and upon

such information and belief alleges, the drilling of

said well No. 1, in the first instance by said Simon

J. Murphy, and, after his assignment of said lease

to defendant Murphy Oil Company, by said Murphy

Oil Company, was so proceeded with, pursuant to

the terms of the aforesaid lease, that November 1,

1904, or shortly prior thereto, defendant Murphy Oil

Company had struck oil in said well in paying

quantities. Said defendants for the purpose, and

with the intent, of cheating and defrauding said

Domingo Bastanchury, as hereinafter alleged, con-

cealed from said Bastanchury the fact that oil had

been struck in said well, and used sundry means and

devices for the prevention of said well coming in

and of said well flowing oil; among others, upon

and according to the information and belief of plain-
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tiff, by keeping said well full of water, and so that

the flow of oil therefrom would be, and was, re-

strained by the weight of a column of water of the

approximate height of 3500 feet. As plaintiff is in-

formed and believes, and upon such information

and belief alleges, after said well had been drilled

to the depth of about 3500 feet, and after the same

had been drilled through about fifty feet of good,

rich oil-sand, and while said well was prevented

from flowing and producing oil by the weight of

the column of water aforesaid, defendant Murphy

Oil Company shut down work on said well, placed

a watchman in charge thereof, capped said [73]

said well with mechanical appliances adapted to the

purpose of preventing, and which did prevent, the

flow of oil and gas therefrom, and caused sundry

persons who had been employed in the drilling of

said well to make statements to sundry persons who

inquired as to what had been encountered in drilling

said well, and to noise abroad the rumor, that said

well was a dry hole and that no oil had been struck

therein.

On or about November 5, 1904, and within a few

days after said well had been so shut down, defend-

ant Edmund W. Bacon, who was at said time secre-

tary of defendant Murphy Oil Company and pur-

chasing agent of said defendant, at the residence of

said Domingo and Maria Bastanchury, in the ab-

sence of said Domingo, for the purpose of inducing

said Domingo Bastanchury to sell to defendant Mur-

phy Oil Company a part of the land described in
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said lease, including that part thereof on which said

well was located, and of inducing said Domingo to

cancel said lease, falsely represented and stated to

said Maria Bastanchury that the said well was a

failure, that it was a dry hole, that there was no

oil in it, that defendant Murphy Oil Company had

abandoned further work on it, that there was water

in said well but no oil, but that the water therein

was salty; and said Bacon then and there further

stated and represented to said Maria Bastanchury

that said Murphy Oil Company would sell to said

Domingo Bastanchury, pursuant to the provisions

of the said lease, the casing in said well for $10,-

000.00 should said Domingo desire to purchase the

same. Said Maria Bastanchury thereupon reported

the false statements above alleged of said Bacon to

said Domingo Bastanchury, and also said Bacon's

offer on behalf of defendant Murphy Oil Company

to sell the casing in said well to said Domingo for

$10,000.00. Said Murphy Oil Company had author-

ized and instructed said Bacon to make the said

false representations and the said offer for the pur-

pose and to the end that the said offer might be

rejected, [74] but that, by the making of the

same said Domingo Bastanchury, and his said wife

Maria, should be induced to believe and be con-

vinced that said well was a failure, that no oil had

been struck therein, that said Murphy Oil Company

proposed to abandon the same ; and defendant Mur-

phy Oil Company caused said Bacon to offer the

casing in said well to said Bastanchury well know-
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ing that a well of salty water would be valueless to

Mm, and contriving and intending by sucli offer to

induce him to believe that said Murphy Oil Com-

pany proposed to forfeit its said lease and abandon

the business of exploring the real property de-

scribed therein for the discovery and production of

oil or gas. A few days after said visit said Bacon

returned to the residence of said Bastanchurys and

was informed by said Maria that said Domingo

Bastanchury would not purchase the casing in said

well at the price of $10,000.00, whereupon said Ba-

con, in furtherance of the aforesaid purpose of said

Murphy Oil Company of inducing said Domingo

Bastanchury to sell to said defendant a part of the

land described in said lease, including that part

thereof on which said well was located, and of induc-

ing said Domingo to cancel said lease, stated and

represented to said Maria Bastanchury, (who was

then and there acting on behalf of said Domingo),

that defendant Murphy Oil Company was unwilling

to proceed further with the drilling of wells for the

discovery or production of petroleum oil or gas on

the lands covered by said lease, but that said defend-

ant would be willing to buy approximately one thou-

sand acres of the lands covered by the said lease,

including the land upon which said well was located,

and would pay therefor the price of twenty-five dol-

lars per acre. Thereupon said Maria Bastanchury

reported the said offer of said Bacon to said Do-

mingo, who, relying on and believing all of the

aforesaid statements and representations of said
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Bacon, and believing that no oil had been [75]

struck in said well, instructed said Maria to offer, on

behalf of said Domingo, to sell certain parts of his

said lands, aggregating about 2000 acres, which he

called the '* bluff" or ''hilly lands" and which in-

cluded the land on which said well was drilled. Ne-

gotiations with respect to such purchase continued

between defendant Murphy Oil Company, acting

through said Bacon, and said Bastanchury for a

period of approximately two weeks ; and said nego-

tiations resulted in the agreement of said Domingo

Bastanchury to sell to defendant Murphy Oil Com-

pany, and, by the instruction of said defendant, to

convey the same by a deed executed by said Domin-

go and Maria Bastanchury to said Bacon, for the

price of thirty-five dollars per acre, 2240 acres of

the lands covered by the said lease, described as fol-

lows, to wit:

All of Sections Eighteen (18) and Twenty (20) ;

South Half (Si/s) and South Half (SVs) of North

Half (^1/2) of Section Seventeen (17) and North

Half (Ni/s) and Southeast Quarter (SEi^) of Sec-

tion ' Nineteen (19), Township Three (3) South,

Range Ten (10) West, S. B. M.

upon the following conditions, to wit ; that said Bas-

tanchurys should and would release said Simon J.

Murphy and said Murphy Oil Company from all

the obligations of said lease of April 1, 1903, and

join with said Murphy Oil Company in cancelling

the same, and that said Bacon should and would

execute a grazing lease, for grazing purposes only
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to said Bastancliurys upon two thousand acres of

tlie land for the period of ten years, at a rental of

one thousand dollars per year.

8. Relying upon and believing the false repre-

sentations and statements of defendant Murphy Oil

Company, made by and through defendant Bacon

as in paragraph 7 of this complaint alleged, said

Domingo Bastanchur}^ sold to defendant Murphy
Oil Company the said 2240 acres of land described

in paragraph 7 here- [76] of, and at the request

of defendant Murphy Oil Company, said Domingo

and Maria Bastanchury conveyed the same to de-

fendant Edmund W. Bacon by deed dated December

15, 1904, executed to said Bacon by said Bastan-

churys in the following words and figures

:

THIS INDENTURE, Made the fifteenth day of

December, in the year of our Lord one thousand

nine hundred and four, BETWEEN Domingo Bas-

tanchury and Maria Bastanchury, his wife, of Ful-

lerton, California, the parties of the first part, and

Edmund W. Bacon of Whittier, California, the

party of the second part,

WITNESSETH: That the said parties of the

first part, for and in consideration of the sum of

One Thousand ($1000.00) Dollars in Gold Coin of

the United States of America to them in hand paid

by the said party of the second part, the receipt

whereof is hereby acknowledged, do by these pres-

ents grant, bargain and sell, convey and confirm

unto the said party of the second part and to his

heirs and assigns forever, all that certain real prop-
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erty situate in the County of Orange, State of

California, and particularly described as follows

:

All of Sections Eighteen (18) and Twenty (20)

;

South Half (SI/2) and South Half (Si/s) of North

Half (NVs) of Section Seventeen (17) and North

Half (Ni/s) and Southeast Quarter (SE14) of Sec-

tion Nineteen (19), Township Three (3) South,

Range Ten (10) West, S. B. M.

TOGETHER with all and singular the tenements,

hereditaments and appurtenances thereunto belong-

ing or in anywise appertaining, and the reversion

and reversions, remainder and remainders, rents,

issues and profits thereof.

TO HAVE AND TO HOLD all and singular the

said premises, together with the appurtenances,

unto the said party of the second part and to his

heirs and assigns forever.

IN WITNESS WHEREOF the said parties of

the first part have hereunto set their hands and

seals the day and year in this indenture first above

written.

DOMINGO BASTANCHURY [Seal]

By MARIA BASTANCHURY,
his atty. in fact.

MARIA BASTANCHURY [Seal]

State of California,

County of Los Angeles,—ss.

On this 16th day of December, in the year of our

Lord, one thousand nine hundred and four, before,

me, N. W. Thompson, a Notary Public in and for
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said County of Los Angeles, State of Calif- [77]

ornia, residing therein, duly commissioned and

sworn, personally appeared Maria Bastanchury,

wife of Domingo Bastanchury, known to me to be

the person described in and whose name is sub-

scribed to the foregoing instrument, and she

acknowledged to me that she executed the same.

IN WITNESS WHEREOF, I have hereunto set

my hand and affixed my official seal the day and

year in this certificate first above written.

[Seal] N. W. THOMPSON,
Notary Public in and for the County of Los An-

geles, State of California.

State of California,

County of Los Angeles,—ss.

On this 16th day of December, in the year of our

Lord one thousand nine hundred and four, before

me, N. W. Thompson, a Notary Public in and for

said County of Los Angeles, residing therein, duly

commissioned and sworn, personally appeared Ma-

ria Bastanchury, known to me to be the person

whose name is subscribed to the within instrument

as the attorney in fact of Domingo Bastanchury,

and acknowledged to me that she subscribed the

name of Domingo Bastanchury thereto as principal,

and her own as attorney in fact.

IN WITNESS WHEREOF, I have hereunto

set my hand and affixed my official seal the day and

year in this certificate first above written.

[Seal] N. W. THOMPSON,
Notary Public in and for the County of Los An-

geles, State of California.
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A full, true and correct copy of the original re-

corded at the request of Grantee the 4th day of

January, A. D., 1904, at 32 min. past 2 o'clock p. m.

George E. Peters, County Recorder, by W. S. Gregg,

Deputy.''

Said deed was acknowledged by said Bastan-

churys December 16, 1904, so as to entitle the same

to be recorded, and was recorded at the request of

said Bacon January 4, 1905, in the office of the

county recorder of said county of Orange. Relying

upon and believing the said false representations

and statements of defendant Murphy Oil Company
made by and through defendant Bacon, and as part

of the same transaction with their said conveyance

to defendant Bacon above mentioned, and in ful-

filment of [78] the bargain relating thereto al-

leged in paragraph 7 of this complaint, said Do-

mingo Bastanchury and Maria Bastanchury exe-

cuted an instrument in writing to defendant Murphy

Oil Company which was attached to said indenture

of lease dated April 1, 1903, which said instrument

in writing was acknowledged so as to be entitled to

be recorded, and is in words and figures as follows,

to wit:

''KNOW ALL MEN BY THESE PRESENTS:
That we, DOMINGO BASTANCHURY and MA-
RIA BASTANCHURY, husband and wife, of the

County of Orange, State of California, and the

MURPHY OIL COMPANY, a corporation orga-

nized and existing under the laws of the State of

California, the assignee of Simon J. Murphy, do
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hereby, for and in consideration of the sum of one

dollar each in hand to the other paid, receipt where-

of by each is hereby acknowledged, do hereby cancel

the within indenture of lease ; and said Murphy Oil

Company, assignee of Simon J. Murphy, the lessee

in said annexed lease mentioned, doth hereby sur-

render and yield up, on the same date hereof, unto

the within named Domingo Bastanchury and Maria

Bastanchury, the lands and premises in said lease

mentioned, and the term of years therein yet to

come, with all its right, title and interest thereto;

and said Domingo Bastanchury and Maria Bastan-

chury do hereby acknowledge that the said within

lease is hereby mutually terminated, and that they

have received full satisfaction for all benefits which

were to accrue to them under the terms of said lease,

and said Simon J. Murphy and said Murphy Oil

Company are hereby fully released and exonerated

from all and every obligation in said lease contained

upon their part to be kept and performed, and do

hereby acknowledge full satisfaction of all demands

which the said Domingo Bastanchury and Maria

Bastanchury have or might have against the said

Simon J. Murphy and said Murphy Oil Company,

corporation aforesaid, or either of them, by reason

of any of the covenants, conditions, stipulations or

agreements in said lease contained or referred to.

IN WITNESS WHEREOF, the said Domingo

Bastanchury and Maria Bastanchury have here-

unto set their hands and seals the 24th day of De-

cember, A. D. 1904, and said Murphy Oil Company,
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by resolution of its Board of Directors thereunto

duly authorizing, hath hereunto caused its corpo-

rate name to be signed and its corporate seal affixed

by its Secretary, the 24th day of December, 1904.

DOMINGO BASTANCHURY [Seal]

By MARIA BASTANCHURY,
his Atty in fact. [79]

MARIA BASTANCHURY [Seal]

MURPHY OIL COMPANY,
By EDMUND W. BACON,
Its Secretary. [Seal]

State of California,

County of Los Angeles,—ss.

On this 24th day of December in the year one

thousand nine hundred four before me, N. W.
Thompson, a Notary Public in and for said

County of Los Angeles, residing therein, duly com-

missioned and sworn, personally appeared Maria

Bastanchury, known to me to be the person whose

name is subscribed to the within instrument, as the

Attorney in fact of Domingo Bastanchury and

acknowledged to me that she subscribed the name

of Domingo Bastanchury thereunto as principal and

her own name as Attorney in fact.

IN WITNESS WHEREOF, I have hereunto

set my hand and affixed my official Seal the day and

year in this Certificate first above written.

N. W. THOMPSON,
Notary Public in and for said Los Angeles County,

State of California.

Acknowledgment-

Attorney in Fact. [Seal]
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State of California,

County of Los Angeles,—ss.

On this 24th day of December in the year of our

Lord One Thousand Nine Hundred four, before me,

N. W. Thompson, a Notary Public in and for said

County of Los Angeles, State of California, residing

therein, duly commissioned and sworn, personally

appeared Maria Bastanchury known to me to be

the person whose name is subscribed to the within

instrument and acknowledged to me that she exe-

cuted the same.

IN WITNESS WHEREOF, I have hereunto set

my hand and affixed my official seal the day and

year in this Certificate first above written.

[Seal] N. W. THOMPSON,
Notary Public in and for the County of Los Angeles,

State of California.

State of California,

County of Los Angeles,—ss.

On this 24th day of December in the year of our

[80] Lord One Thousand Nine Hundred four,

before me, N. W. Thompson, a Notary Public in

and for said County of Los Angeles, State of Cali-

fornia, residing therein, duly commissioned and

sworn, personally appeared, Edmund W. Bacon,

known to me to be the President and known to me
to be the Secretary of the Murphy Oil Company,

the Corporation that executed the within instru-

ment, and acknowledged to me that such Corpora-

tion executed the same.
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IN WITNESS WHEREOF, I have hereunto

set my hand and affixed my official seal the day and

year in this Certificate first above written.

[Seal] N. W. THOMPSON,
Notary Public in and for the County of Los An-

geles, State of California."

As part of the same transaction, said Bacon, by

indenture of lease, dated December 20, 1904, duly

acknowledged December 24, 1904, so as to entitle

the same to be recorded, and recorded at the request

of said Domingo Bastanchury January 9, 1905, in

the office of said county recorder of Orange County,

did lease to said Bastanchurys, for the term of ten

years, two thousand acres of said 2240 acres for

grazing purposes only, at the yearly rental of

$1,000.00 in gold coin of the United States, payable

on the 20th day of December in each year, which

said indenture of lease is in the following words

and figures:

'^THIS INDENTURE, Made and entered into

this 20th day of December, 1904, by and between

Edmund W. Bacon of Whittier, County of Los

Angeles, State of California, the party of the first

part, and Domingo Bastanchury and Maria Bas-

tanchury, husband and wife, of the County of

Orange, State of California, parties of the second

part, WITNESSETH:
That the said party of the first part hath let, and

by these premises doth demise and let unto the said

parties of the second part, and said parties of the
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second part have hired and taken, and by these

presents do hire and take of and from the said party

of the first part, all that certain real property lying

and being situate in the County of Orange, State of

California, and particularly described as follows

;

All of the South Half (S%) of Section Seventeen

(17) ; all of Section Eighteen (18) excepting that

portion described as follows:

Commencing at a point on the west line of Sec-

tion Eighteen (18), Township Three (3) South,

Range Ten (10) W., S. B. M., four hundred and

[81] fifty-three (453) feet south of an iron county

post on the line between the counties of Los Angeles

and Orange; thence North three thousand one hun-

dred thirty-three and 8/10 (3133.8) feet to a 4x4

redwood post set by Charles T. Healy for the north-

west corner of Section Eighteen (18), Township

Three (3) South, Range Ten (10) West; thence

South 89° 51' East five thousand two hundred and

eighty (5280) feet; thence South 0° 11' East nine

hundred and seventeen and 7/10 (917.7) feet to a

point, said point being north of 0° 11' West four

hundred one and 3/10 (401.3) feet from a 2x4 red-

wood post set by Charles T. Healy; thence South

82° 15' West two thousand three hundred three and

9/10 (2303.9) feet; thence South 28° 21' West seven

hundred fifty-seven and 5/10 (757.5) feet; thence

South 14° 4' West six hundred forty-four and 8/10

(644.8) feet; thence South 76° 9' West six hundred

(600) feet; thence North 89° 51' West one thousand

one hundred sixty and 1/10 (1160.1) feet; thence
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South 58° 45' West 872.5 feet to the place of begin-

ning, containing two hundred and ten (210) acres

of land

;

All of the North Half (Ni/s) and Southeast Quar-

ter (SEi/4) of Section Nineteen (19) ;

All of Section Twenty (20) excepting a rectangu-

lar piece of land containing thirty (30) acres in the

Southeast corner of said Section Twenty (20), ex-

tending one thousand eight hundred and fifty (1850)

feet north of the southeast corner of Section 20 and

seven hundred six and 37/100 (706.37) feet west of

the southeast corner of said Section 20 ; all in Town-

ship Three (3) South, Range Ten (10) West, S.

B.M.

Said parcels hereinbefore described containing as

a whole two thousand (2000) acres of land.

With the appurtenances for the term of ten (10)

years from and after the first day of January, 1905,

at a yearly rent or sum of One Thousand Dollars

($1000) in gold coin of the United States payable

on the 20th day of December in each year. The

said party of the first part hereby acknowledges

that he has received the rent for the year 1905 at the

time of the execution and delivery of this instru-

ment. And it is agreed that if any rent shall be

due and unpaid, or if default shall be made in any

of the covenants, stipulations, conditions and agree-

ments herein contained, then it shall be lawful for

the said party of the first part to re-enter said

premises and remove all persons therefrom and ter-

minate this lease.



96 Murphy Oil Company vs.

And the said parties of the second part do hereby

covenant to pay to the said party of the first part

the said rent herein reserved in the manner and at

the time herein specified, time, with respect to said

payments of annual rent, being of the essence of

this agreement.

And the said parties of the second part likewise

covenant and agree not to assign this lease [82] nor

sublet the said premises without the written consent

of the said party of the first part first had and ob-

tained, and that at the expiration of the said term, or

any sooner termination of this lease, the said parties

of the second part will quit and surrender the prem-

ises hereby demised in as good order and condition

as reasonable use thereof will permit, damages by

the elements excepted; and if the said parties of

the second part shall hold over the said term with

the consent, expressed or implied, of the party of

the first part, such holding shall be construed to be

a tenancy only from month to month.

It is further agreed and understood by and be-

tween the parties hereto that the use of the said

premises by the said parties of the second part is

limited to the surface of said land for grazing pur-

poses only, and that no other use of said land by

said parties of the second part shall be made than

for such grazing. And said party of the first part

reserves to himself, his heirs, executors, administra-

tors and assigns, the right at all times to enter in

and upon all or any part of said land at any time

during the term of said lease that he or they may
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see fit for the purpose of constructing roadways and

pipe lines over and across said lands and erecting

and maintaining on said lands derricks or other

apparatus for use in drilling for oil or pumping oil

therefrom, and maintaining upon said lands machin-

ery, tools, drilling apparatus and such other ap-

paratus as may be convenient or necessary to said

party of the first part in carrying on and conducting

upon said lands the general business of drilling for

oil thereon, pumping and producing oil therefrom,

and transporting or removing such oil from and off

said lands, and the erection and maintaining on said

preriiises of such buildings as may be useful, con-

venient or necessary to the said party of the first

part in carrying on said oil producing operations

and the business connected therewith.

And said party of the first part reserves to himself

from the effect of this lease the right to himself, his

heirs, executors, administrators and assigns, and all

his or their employees and others transacting busi-

ness with him or them upon said premises, to a free

and uninterrupted ingress and egress to and from the

said lands; and said party of the first part like-

wise reserves to himself, his heirs, executors, admin-

istrators and assigns, the right to erect and main-

tain at all times upon said premises, or upon such

portions thereof as he or they may elect, tankage,

reservoirs, or other receptacles for the purpose of

storing oil therein.
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And said parties of the second part in using the

said leased premises, for grazing purposes as afore-

said, accept the use thereof for such purposes at

their own risk with respect to any injury or acci-

dent that may happen to them, their servants, agents

or employes or property, [83] and said parties

of the second part hereby expressly waive all claim

for damages against the said party of the first part

for any injuries to themselves, their agents, servants,

employes, stock, cattle, or other property which may
happen in the use of said demised premises by said

parties of the second part, and from any damages

which may arise or be occasioned by the operations

which shall be carried on upon said premises by said

parties of the first part.

And said parties of the second part hereby cove-

nant and agree to save and hold harmless at all

times the said party of the first part from any dam-

ages or injuries which may happen or be caused to

the said parties of the second part, their agents,

servants, employes, stock, cattle or other property

by reason of the operations which shall or may be

carried on by said party of the first part upon said

leased premises.

It is further agreed and understood that this in-

strument and all of its provisions shall be binding

upon the heirs, executors, administrators and as-

signs of the respective parties.

IN WITNESS WHEEEOF, the said parties of

the first and second part have hereunto set their
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hands and seals the day and year in first above
written.

Executed in duplicate.

EDMUND W. BACON [Seal]

DOMINGO BASTANCHURY [Seal]

By Maria Bastanchury,

his attorney in fact.

MARIA BASTANCHURY [Seal]

State of California,

County of Los Angeles.—ss.

On this 24 day of December in the year of our

Lord one thousand nine hundred and four, before

me, N. W. Thompson, a Notary Public in and for

said County of Los Angeles, residing therein, duly

commissioned and sworn, personally appeared Maria

Bastanchury, known to me to be the person whose

name is subscribed to the within instrument as

the attorney in fact of Domingo Bastanchury, and

acknowledged to me that she subscribed the name

of Domingo Bastanchury thereto as principal, and

her own name as attorney in fact.

IN WITNESS WHEREOF, I have hereunto set

my hand and affixed my official seal the day and

year in this certificate first above written.

[Seal] N. W. THOMPSON,
Notary Public in and for said Los Angeles

County, State of California. [84]
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State of California,

County of Los Angeles.—ss.

On this 24 day of December, in the year of our

Lord one thousand nine hundred and four, before

me, N. W. Thompson, a Notary Public in and for

said County of Los Angeles, State of California, re-

siding therein, duly commissioned and sworn, per-

sonally appeared Edmund W. Bacon and Maria Bas-

tanchury, known to me to be the persons whose names

are subscribed to the within instrument, and ac-

knowledged to me that they executed the same.

IN WITNESS WHEREOF, I have hereunto

set my hand and affixed my official seal the day and

year in this certificate first above written.

[Seal] N. W. THOMPSON,
Notary Public in and for the County of Los

Angeles, State of California.

A full true and correct copy of the original

recorded at the request of Domingo Bastanchury

Jan. 9, 1905, at 43 min. past 1 P. M.

GEO. E. PETERS, Recorder,

Justine Whitney, Deputy."

By indenture dated January 9, 1905, said Ed-

mund W. Bacon and Anna Bacon, his wife, granted

and conveyed to defendant Murphy Oil Company
the real property conveyed as above alleged to said

Bacon by said Bastanchurys ; which said indenture

was duly acknowledged so as to entitle the same to

be recorded, and was, at the request of defendant

Murphy Oil Company recorded in the office of said
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county recorder of said county of Orange Novem-

ber 13, 1907, and was and is in the following words

and figures

:

''THIS INDENTURE, Made the 9th day of

January, in the year of our Lord one thousand nine

hundred and five, between EDMUND W. BACON
and ANNA BACON, his wife, of Whittier, Cali-

fornia, the parties of the first part, and Murphy

Oil Company, a corporation organized and existing

under the laws of the State of California, having

its principal place of business in Whittier, Cali-

fornia, the party of the second part,

WITNESSETH: That the said parties of the

first part for and in consideration of the sum of

Ten Dollars in Gold Coin of the United States of

America to them in hand paid by the said party of

the second part, the receipt whereof is hereby ac-

knowledged, do by these presents grant, bar- [85]

gain and sell, convey and confirm unto the said

party of the second part, and to its successors and

assigns, forever, all of that certain real property

situate in the County of Orange, State of California,

and particularly described as follows:

In the Ranchos La Habra, Los Coyotes and San

Juan Cajon de Santa Ana, all of Sections Eighteen

(18) and Twenty (20) ; the South Half (^Yo) and

South Half (SI/2) of the North Half (NVs) of

Section Seventeen (17); the North Half (NVs)

and Southeast Quarter (SE%) of Section Nine-

teen (19) ; all in Township Three (3) South, Range

Ten (10) West, S. B. M., estimated to contain 2240
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acres; reserving therefrom for roads, railroads and

ditches, a strip of land 30 feet wide along, adjoining

and each side of the township and section lines, and

a strip of land 20 feet wide along, adjoining and

each side of the quarter section lines.

TOGETHEE with all and singular the tenements,

hereditaments and appurtenances thereunto belong-

ing, or in anywise appertaining, and the reversion

and reversions, remainder and remainders, rents,

issues and profits thereof.

TO HAVE AND TO HOLD all and singular the

said premises together with the appurtenances

unto the said party of the second part, and to its

successors and assigns forever.

IN WITNESS WHEREOF, the said parties of

the first part have hereunto set their hands and

seals the day and year in this indenture first above

written.

EDMUND W. BACON (SEAL)
ANNA BACON (SEAL)

Signed, sealed and delivered in the presence of

M. T. Owens.

State of California,

County of Los Angeles.—ss.

On this 12th day of January, in the year of our

Lord one thousand nine hundred and five, before me,

M. T. Owens, a Notary Public in and for the County

of Los Angeles, State of California, residing therein,

duly commissioned and sworn, personally appeared

Edmund W. Bacon and Anna Bacon, his wife, known

to me to be the persons described in and whose names
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are subscribed to the foregoing instrument, and they

acknowledged to me that tbey executed the same.

IN WITNESS WHEREOF, I have hereunto set

my hand and affixed my official seal the day and year

in this certificate first above written.

[Seal] M. T. OWENS,
Notary Public in and for the County of Los

Angeles, State of California.

I, EDMUND W. BACON, Secretary of the Mur-

phy Oil [86] Company, a corporation, grantee in

the within deed, do hereby certify that the capital

stock of said corporation is divided into 20,000 shares

of the par value of One Hundred Dollars ($100)

each, all of which stock is outstanding ; that as shown

by the stock books of said corporation, the said

shares of stock are now held by the following named

persons to the number set opposite their names:

Simon J. Murphy 19,996

William H. Murphy 1

William Plotts 1

Edmund W. Bacon 1

Frank C. Owens 1

Total 20,000 shares

WITNESS my hand this 9th day of January,

1905.

EDMUND W. BACON.
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State of California,

County of Los Angeles.—ss.

On this 12tli day of January, in the year of our

Lord one thousand nine hundred and five, before

me, M. T. Owens, a Notary Public in and for said

County of Los Angeles, State of California, resid-

ing therein, duly conmiissioned and sworn, person-

ally appeared Edmund W. Bacon, Secretary of

Murphy Oil Company, known to me to be the person

in and whose name is subscribed to the foregoing

instrument, and he acknowledged to me that he

executed the same.

IN WITNESS WHEREOF, I have hereunto set

my hand and affixed my official seal the day and

year in this certificate first above written.

[Seal] M. T. OWENS,
Notary Public in and for the County of Los

Angeles, State of California.

I, Simon J. Murphy, o\\^ier and holder of more

than two-thirds of the outstanding stock of the

Murphy Oil Company, a corporation, grantee in

the within deed, do hereby consent to the purchase

by said corporation of the lands described in said

deed, and hereby ratify said deed.

SIMON J. MURPHY.
(William H. Murphy) as to S. J. M.

State of Michigan,

County of Wayne.—ss.

On this 26th day of January, in the year of our

Lord one thousand nine hundred and five, be- [87]
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fore me, a Notary Public in and for the said County

of Wayne, residing therein, duly commissioned and

sworn, personally appeared Simon J. Murphy,

known to me to be the person described in and

whose name is subscribed to the within instrument,

and acknowledged to me that he executed the same.

IN WITNESS WHEREOF, I have hereunto set

my hand and af&xed my official seal, the day and

year in this certificate first above written.

[Seal] WILLIAM H. WETHERBEE,
Notary Public in and for Wayne County,

State of Michigan.

My commission expires Jany. 8, 1907.

A full, true and correct copy of the original

recorded at the request of the Murphy Oil Company

November 13, 1907, at 13 min. past 2 P. M.

GEO. E. PETERS, Recorder.

Deputy."

9. At the time when said defendant Murphy Oil

Company, through defendant Bacon, represented to

said Domingo Bastanchury, as alleged in paragraph

7 of this complaint that said well No. 1 was a fail-

ure, that it was a dry hole, that there was no oil in

it, that said Murphy Oil Company had abandoned

further work on it, and that the water therein was

salty, both defendant Murphy Oil Company and de-

fendant Bacon well knew that said representations,

and each of them, w^ere untrue, and they and each of

them then well knew that said well was a successful

oil well, that the water encountered in drilling it

was not salty water, and that said well had pene-
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trated rich oil sand and had struck oil. Said de-

fendants, and each of them, made said false repre-

sentations and statements to said Domingo and

Maria Bastanchury for the purpose of inducing

said Domingo Bastanchury to cancel said inden-

ture of lease dated April 1, 1903, and to surrender

his rights thereunder, and to sell to defendant Mur-

phy Oil Company a large acreage of his said lands

for a price far less than said lands were worth, and

far less than said Domingo Bastanchury would

have accepted therefor had he [88] known that

oil had been struck in said well.

10. At no time during the negotiations of said

Bacon with said Bastanchurys for the purchase of

said 2240 acres of land did said Bacon or said Mur-

phy Oil Company, either through said Bacon or

otherwise, inform said Domingo and Maria Bastan-

chury, or either of them, that oil or oil sand had

been struck in said well, or that the water in said

well was not salt water, and said Domingo Bastan-

chury sold and said Domingo and Maria Bastan-

chury conveyed said land, as in paragraphs 7 and 8

of this complaint alleged, believing that said well

was a dry hole and a failure, and that said Murphy
Oil Company had failed to strike oil therein.

11. Neither said Domingo Bastanchury nor said

Maria Bastanchury had any knowledge, informa-

tion, notice or suspicion that said Murphy Oil

Company had struck oil in said well No. 1 prior to

the time when said Bacon made said representa-

tions, or of the falsity of any of the aforesaid state-
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ments and representations of the said Bacon dur-

ing the times when said Bacon was negotiating for

the purchase of said 2240 acres of land, or prior

to the time when said Bastanchurys conveyed said

2240 acres of land to said Bacon; nor did they, or

either of them, have any such knowledge, informa-

tion, notice or suspicion at any time during the life-

time of said Domingo ; nor did said Maria Bastan-

chury have any such knowledge, information, notice

or suspicion at any time prior to February 18, 1918.

Said Domingo Bastanchury did not at any time

know and had not at any time any notice, informa-

tion or suspicion that at the time said Bacon made
said false representations on behalf of defendant

Murphy Oil Company and purchased said lands on

said defendant's behalf, both said Bacon and said

Murphy Oil Company well knew that said Murphy
Oil Company had struck oil in paying quantities

in said well No. 1, and that the same was a [89]

successful oil well, drilled into a paying and pro-

ductive oil sand; nor did said Maria at any time

prior to February 18, 1918, have any such knowl-

edge, notice, information or suspicion. At the time

said Murphy Oil Company struck oil in said well

No. 1 as aforesaid, and at all times thereafter, both

defendants Murphy Oil Company and Bacon pur-

posely concealed from both said Domingo Bastan-

chury and said Maria Bastanchury during the life-

time of said Domingo, and after his death, con-

cealed from Maria, the fact that said Murphy Oil

Company had struck oil in said well No. 1, as here-
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inbefore alleged, and that both said defendants

knew that said well had encountered oil and had

penetrated a productive oil sand prior to the making

of said false representations set forth in paragraph

7 of this complaint by said Bacon to said Bastan-

churys; and, in particular, said defendants, to

render such concealment the more effective, did

the following acts, as plaintiff is informed and be-

lieves and upon such information and belief al-

leges, to-wit:

Prior to said Bacon approaching said Bastan-

churys with respect to a proposed sale of the casing

in said well No. 1 to said Domingo Bastanchury,

as alleged in said paragraph 7, said Murphy Oil

Company, in drilling said well No. 1, kept said well

full of water . covering the oil strata penetrated by

said well, and thereby preventing the escape and

the flow therefrom of oil and gas ; and said defend-

ants caused sundry persons who inquired as to

whether oil had been encountered in said well to

be told that the same was a dry hole and an un-

successful well. Traces of oil which had escaped

from said well were concealed by defendants by

covering the same with brush; and the scum of oil

on the water flowing therefrom was burned at night

by said defendants, to the end that neither said Bas-

tanchurys or any passerby might see evidences

around said well that oil had been struck therein.

After the said sale and conveyance of said [90]

2240 acres, as alleged in paragraphs 7 and 8 of this

complaint, and about the end of the month of Jan-

uary, 1905, said Murphy Oil Company commenced
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the erection of a derrick made preparations to drill

and commenced the drilling of a second well on said

2240 acres about three-quarters of a mile to the

eastward of said first well, and proceeded with the

drilling of said second well until on or about July,

1906, at or about which time the drilling of said

second well was finished; said second well is herein

for brevity referred to as well No. 2. About the

time said well No. 2 was so finished, said Murphy

Oil Company cleaned out said well No. 1, and there-

upon said well No. 1 became a flowing oil well and

thereafter produced great quantities of oil.

12. Said Domingo Bastanchury did not at any

time, nor did said Maria Bastanchury at any time

prior to February 18, 1918, know or suspect that

defendant Murphy Oil Company had struck oil in

said first well No. 1 before the making by said

Bacon of the aforesaid false and fraudulent repre-

sentations, nor did Domingo Bastanchury at any

time know or suspect, nor did said Maria Bastan-

chury at any time prior to February 18, 1918, know

or suspect that defendants. Murphy Oil Company

and Edmund W. Bacon, knew, at the time said

false and fraudulent representations were so made,

that oil had been struck in said well; but, to the

contrary, said Domingo Bastanchury at all times,

and Maria Bastanchury at all times prior to Feb-

ruary 18, 1918, supposed and believed that said

Murphy Oil Company had, after the completion of

said well No. 2 deepened said well No. 1, and by

such deepening, for the first time, and not before,
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struck oil therein. Said Domingo Bastanchury did

not at any time, nor did said Maria Bastanchiiry at

any time prior to February 18, 1918, know or sus-

pect that, at the time when said Bacon so made said

false representations and said Domingo Bastan- [91]

chury sold, and conveyed to said Bacon, said twenty-

two hundred and forty acres of land, said Bacon and

said Murphy Oil Company both well knew that oil

had been struck in the drilling of said well No. 1, nor

did said Domingo Bastanchury at any time, know or

suspect, or have any reason to suspect, nor did said

Maria Bastanchury at any time prior to February 18,

1918, know or suspect, or have any reason to suspect,

that any of the aforesaid representations of said

Bacon were false.

13. The commission of the acts of fraud herein

alleged was discovered in manner following, to-wit:

February 18, 1918, one C. E. Tower was drilling a

well for the discovery and production of water on

certain lands in which one Gaston A. Bastanchury,

a son of said Domingo Bastanchury and said Maria

Bastanchury, was interested, at a point about three

miles distant from said well No. 1. When said water

well had been drilled to a depth of about 200 feet

said Tower pulled the drilling tools out of said well

and found a ball of shale in the mud scow, which he,

later on said day, exhibited to said Gaston A. Bas-

tanchury and told him (said Gaston) that he (said

Tower) believed that there was oil under the land on

which he was drilling said water well ; and in a con-

versation, which then and there ensued between said
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Tower and said Gastou A. Bastanchiiry, mention was

made of a certain well located in said Orange County

(known as the Birch well) concerning which certain

persons interested therein claimed that they had been

defrauded in parting with their interests, by reason

of the concealment from them that oil had been struck

in said well, and said Tower further stated to said

Gaston A. Bastanchury, in referring to said claims of

fraud made by such persons, '

' That is no worse than

what the Murphy Oil Company did to your folks."

Said Gaston thereupon inquired of said Tower as to

what he (said Tower) knew concerning what the

Murphy Oil Com^^any had done to said Gaston's

relatives; [92] to which said Tower replied that

he had heard a number of persons state that the

family of said Gaston had been "skinned" out of

their land, and stated that he, said Tower, believed

that he could find a number of witnesses to sub-

stantiate the fact that there were good indications

of oil in the well that had been drilled upon their

said land at the time said Domingo Bastanchury

sold said land to defendant Murphy Oil Company.

Said Tower, then and there further stated to said

Gaston that he (said Tower) had, before the sale

of said real property to defendant Murphy Oil

Company, seen where oil had been thrown on the

roof of the derrick of said well No. 1 by the drill-

ing cables, and said Tower furnished said Gaston

with the names of other persons who had seen in-

dications of the existence of oil in said well No. 1

prior to said sale. Soon thereafter said Gaston in-

formed plaintiff of the aforesaid statements of said
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Tower, and thereupon plaintiff consulted counsel

with respect to said statements, and was advised

that an investigation of the facts relative to the dis-

covery of oil in said well No. 1 should be made.

Plaintiff employed a competent investigator, who,

with the assistance of said Gaston, made an inves-

tigation of said facts by interviewing former em-

ployees of defendant Murphy Oil Company, who

had worked on said well, and divers and sundry

other persons experienced in the oil business who

had visited said well while it was being drilled, and

learned from said persons, and through said in-

vestigation, that prior to said well being shut down,

on or about November 1, 1904, stains of oil were

visible on the roof of the derrick of said well, where

the same had been thrown by the operation of the

drilling cables; that said well had, when the same

was shut down, as aforesaid, been capped with a

gate for the purpose of preventing the escape of

water and oil therefrom; that there was a good

showing of oil in said well at the time said [93]

well was shut down and capped; that said well had

been kept full of water in order to prevent, as far

as possible, the escape therefrom of oil and

gas ; that, notwithstanding said precautions, water

mingled with oil flowed from said well through

pipes that had been connected with certain of the

casings in said well, and said water and oil had

been conducted to a tank and also to two deep

sumpholes at some little distance from said well;

that before any further work had been done on said
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well after the sale of said 2240 acres, alleged in

paragraphs 7 and 8 of this complaint, oil from said

well had, through the pipe aforesaid, flowed into

said tank and sumpholes and there collected in

large quantities, and that a large portion of said

oil had been pumped therefrom and used by said

Murphy Oil Company as fuel in the drilling of the

second well, or well No. 2 ; that the existence of said

sumpholes had been concealed by boarding the same

over, and covering the same with brush; and that

the employes of said Murphy Oil Company had

been instructed to open, and did open, the gate

with which said well was capped only when the

pressure thereon reached a certain point, and were

instructed to exercise great care with reference to

the escape of water and oil therefrom, and to re-

move and destroy all evidences of oil flowing from

said well; and that the matters and things above

mentioned were observed and done prior to any re-

sumption of work on said well after the same had

been shut down and capped, as above alleged, on

or about November 1, 1904.

During said investigation said Gaston A. Bas-

tanchury discovered and examined a copy of the log

of said well No. 1, which said log contained the

statements that drilling on said well had started

July 1, 1903, and that said well was completed No-

vember 20, 1904, that in drilling said well shale

had been first encountered between the depths of

1905 and 2200 feet, that at the depth of 2600 feet

hot water had flowed over the top of the casing;
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that at between 3300 feet and 3430 feet the drilling

of said well had en- [94] countered shale and

shells—oil and gas, that at between 3430 feet and

3500 feet the drilling of said well had encountered

shale and a good show of oil, and that between the

depths of 3500 feet and 3560 feet said well had

passed through shale and good rich oil sand.

14. Subsequent to the drilling and bringing in

of said two wells. Murphy Coyote No. 1 and Mur-

phy Coyote No. 2, as hereinabove alleged, defend-

ant Murphy Oil Company drilled and brought in

divers wells producing oil on said 2240 acres of

land, the number of which wells is unknown to

plaintiff, and sold the oil produced therefrom; but

plaintiff is not advised, and cannot state, either the

amount of oil so produced and sold, or the prices

or amount of money received therefor by defend-

ant Murphy Oil Company. As plaintiff is informed

and believes and upon such information and belief

alleges, some time in the year 1909 defendant Mur-

phy Oil Company entered into a contract with Stan-

dard Oil Company of California, a corporation or-

ganized and acting under the laws of the state of

California, whereby said Standard Oil Company
undertook the operation of said real property for

the production of oil therefrom ; and thereafter, but

at what time plaintiff is not informed and cannot

state, the said Murphy Oil Company sold said 2240

acres of land to said Standard Oil Company of

California for a consideration of $4,000,000.00, or

thereabouts, to be paid to said Murphy Oil Com-

pany by said Standard Oil Company, but whether
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said consideration was agreed to be paid in cash, or

in shares of the capital stock of said Standard Oil

Company of California, or partly in cash and partly

in stock or other things of value, plaintiff is not in-

formed and cannot state ; but said sale reserved to de-

fendant Murphy Oil Company, in addition to said

consideration of $4,000,000.00, a royalty of one-fourth

of all the oil and gas to be thereafter produced from

said real property, which royalty oil and gas de-

fend- [95] ant Murphy Oil Company agreed to

sell to said Standard Oil Company of California,

and said Standard Oil Company agreed to purchase

the same. Plaintiff is further informed and be-

lieves, and upon such information and belief al-

leges, that said Standard Oil Company of Cali-

fornia has heretofore paid and rendered to defend-

ant Murphy Oil Company, on account of said con-

sideration of $4,000,000.00, upwards of $2,000,-

000.00; and that said Murphy Oil Company has

also received from sales of its oil, prior to said sale

to said Standard Oil Company of California, and

from the sales to said Standard Oil Company of the

royalty oil and gas aforesaid, large sums of money,

the amounts of which payments and receipts are

unknown to plaintiff; that said Standard Oil Com-

pany has drilled and brought in many wells on said

real property which have produced, and many of

which are still producing oil and gas, and will con-

tinue to produce oil and gas for a long time to come,

the number of which wells is unknown to plaintiff;

and that said Standard Oil Company will for many

years to come continue to drill and bring in wells
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producing oil and gas on said real property; and

tliat said Murphy Oil Company will, under the

terms of the sale aforesaid, be entitled to the pro-

ceeds of the sales of the royalty oil and gas from

the production of said wells, which proceeds of sale

will, as plaintiff is informed and believes, and upon

such information and belief alleges, amount to $15,-

000,000.00 or upwards ; that, as plaintiff is informed

and believes, and upon such information and be-

lief alleges, defendant Murphy Oil Company has

already obtained moneys and other things of value,

by virtue of said sale, from said Standard Oil Com-

pany of California, exceeding $5,000,000.00, of

which the excess over the sum of $78,400.00 has been

obtained by said Murphy Oil Company by means

of the fraud, false representations and fraudulent

concealments of said Murphy Oil Company in this

complaint alleged. [96]

15. As plaintiff is informed, believes, and upon

such information and belief alleges, defendant

Murphy Oil Company has paid over, transferred

and turned over to defendant Edmund W. Bacon,

and he has received, a portion of the moneys and

things of value received by defendant Murphy Oil

Company from its dealings with said 2240 acres of

land, as alleged in paragraph 14 of this complaint,

but plaintiff is not informed as to, and cannot state

what amount of money or other things of value

have been so received and obtained by defendant

Bacon from defendant Murphy Oil Company.

16. Plaintiff further alleges that the consent of

said Domingo Bastanchury to sell said 2240 acres
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of land to defendant Murphy Oil Company and to

cancel the hereinbefore mentioned lease to said

Simon J. Murphy, and to accept said money con-

sideration of $78,400.00 and said lease from defend-

ant Bacon of 2000 acres of said land for grazing

purposes, all as hereinbefore alleged, was induced

and obtained by the false representations, state-

ments and acts of defendants in this complaint above

set forth; and without said false representations,

statements and acts of defendant said Domingo Bas-

tanchury would not have consented to said sale and

to said cancellation, or to the execution of said deed

to defendant Bacon, or the execution of said can-

cellation of said lease to said Murphy, or the exe-

cution, on the part of the lessees therein, of said

grazing lease from said Bacon, as alleged in this

complaint. Had said Domingo Bastanchury known

or believed, prior to said sale and conveyance, that

oil sand or oil had been struck in drilling said

well No. 1, he would not have sold said 2240 acres

to defendant Murphy Oil Company, or cancelled said

lease to said Murphy, as herein alleged. And plain-

tiff further alleges upon and according to her infor-

mation and belief that at the time of said sale and

conveyance of said 2240 acres, said lands were, by

reason of the striking of oil and oil [97] sand in

said well No. 1, of an actual value of not less than

five million dollars.

WHEREFORE, Plaintiff prays judgment that

defendants, and each of them, be required to account

to plaintiff for all moneys and other things of value

obtained by them, or either of them, from or through
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their, or either of their, dealings with the 2240

acres of land conveyed by Domingo Bastanchury

and Maria Bastanchury to defendant Bacon, as al-

leged in paragraphs 7 and 8 of this complaint, or

from their dealings with the proceeds either of sale

or operation of said real property ; and that said de-

fendants, and each of them, be required to pay over

and deliver to plaintiff all of the moneys, property

and things of value obtained by them by reason

of the sale of said lands, or the operation thereof,

and to assign and transfer to plaintiff all rights of

defendants to receive such moneys and things of

value in the future; which moneys, rights, property

and things of value shall exceed in value of sum of

$78,400.00; plaintiff hereby submitting herself to

such conditions, order and decree as to the court

may seem just and equitable, the nature of the

case and the premises considered; that a receiver

be appointed to collect and receive from Standard

Oil Company of California for the benefit of plain-

tiff, all moneys and other things of value which said

Standard Oil Company of California has become

obligated to pay over, or to deliver, to defendants,

or either of them, either as royalty, rent, purchase

price, or otherwise, of, or with respect to, said

2240 acres of land; and for such other and further

relief as to the court may seem meet and agreeable

to equity, the premises considered, and for costs.

BENJAMIN E. PAGE & ARTHUR C. HURT,
HUNSAKER, BRITT & EDWARDS,
W. EGBERT MITCHELL,

Attorneys for Plaintiff. [98]
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State of California,

County of Los Angeles.—ss.

Maria Bastancliury, being first duly sworn,

deposes and says: That I am the plaintiff named

in the foregoing complaint; that I have read

said complaint and know the contents thereof, and

that the same is true of my own knowledge, except

as to those matters which are therein stated upon

information or belief, and as to those matters, I be-

lieve it to be true.

MARIA BASTANCHURY.

Subscribed and sworn to before me this 26th day

of August 1918.

(Seal) NINA CLEAVER,
Notary Public in and for said

County of Los Angeles. [99]

[Endorsed] : Filed Aug. 28, 1918. [100]

(Title of Superior Court and Cause.)

SUMMONS.

Action brought in the Superior Court of the State

of California, in and for the County of Los

Angeles and the Complaint filed in said County

of Los Angeles, in the office at the Clerk of

said Superior Court.

The people of the State of California Send Greet-

ings to:

MURPHY OIL COMPANY, a corporation, and

EDMUND W. BACON, defendants.

You are hereby directed to appear and answer the

Complaint in an action entitled as above, brought
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against you in the Superior Court of the County of

Los Angeles, State of California, within ten days

after the service on you of this Summons—if served

within this County; or within thirty days if served

elsewhere.

And you are hereby notified that unless you ap-

pear and answer as above required the said plain-

tiff will take judgment for any money or damages

demanded in the Complaint, as arising upon con-

tract or said plaintiff will apply to the Court

for any other relief demanded in the complaint.

Given under my hand and seal of the Superior

Court of the County of Los Angeles, State of Cali-

fornia, this 28th day of August, A. D., 1918.

(Seal) H. J. LELANDE, Clerk,

By E. A. WICKERSHAM,
Deputy Clerk. [101]

[Endorsed] : Filed Sep. 4, 1918. [102]

(Title of Superior Court and Cause.)

ANSWER OF DEFENDANTS.

Defendants for their joint and several answer to

the complaint on file in the above entitled action,

deny and allege as follows

:

I.

Deny upon and according to their information

and belief that said Domingo Bastanchury, de-

ceased, never became familiar with the English lan-

guage or ever spoke or understood the same; and
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deny likewise that said decedent entrusted to Maria

Bastanchury his wife, the transaction of all of his

business which required the use of the English lan-

guage, or that said wife acted as interpreter for

said decedent whenever said decedent had occasion

to converse in the English language.

Defendants allege that they have no knowledge,

information or belief sufficient to enable them to

answer the allegation that said decedent never

wrote the English language or to answer whether or

not said wife ordinarily acted as interpreter for

said decedent when he had occasion to converse in

the English language, or to answer whether or not

said decedent ordinarily entrusted to said wife the

transaction of such of his business as required the

[103] use of the English language, or to answer

whether or not, during the years 1904 and

1905 said decedent spent a large part of his time

away from the residence of himself and his said

wife and in the camps of his employees, and basing

their denials upon said ground, defendants deny

that said wife ordinarily acted as interpreter for

said decedent when he had occasion to converse in

the English language, and deny that said decedent

ordinarily entrusted to said wife the transaction

of such of his business as required the use of the

English language, and deny that during either of

the years 1904 or 1905 said decedent spent any part

of his time away from said residence or in said

camps, or any of them.
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Defendants allege that they have no knowledge,

information or belief sufficient to enable them to

answer any of the allegations set forth or ex-

pressed in said complaint in words as follows:

"Neither said Domingo Bastanchury nor said

Maria Bastanchary, at any of the times hereinafter

stated, had any knowledge of, or experience in, the

business of discovering oil, or determining, whether

land contained, or was likely to contain, oil, and

neither of them had any knowledge of, or exper-

ience in, the business of drilling wells for the dis-

covery or production of oil and gas, or with the ap-

pearances or facts which, in the progress of the

drilling of such a well, would indicate that oil had

been struck."

and basing their denials upon said ground, defend-

ants deny each and every of said allegations.

II.

Defendants allege that they have no knowledge,

information or belief sufficient to enable them to

answer whether or not said decedent, upon his de-

cease, owned or left any estate within the County

of Orange, state aforesaid, or elsewhere, and basing

their denials upon said ground, defendants deny

that said decedent, upon his decease, owned or left

any estate located within said [104] County of

Orange, or elsewhere.

Defendants allege that they have no knowledge,

information or belief sufficient to enable them to

answer the allegation contained in Paragraph 3
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of said complaint to the effect that said decedent

left a last will and testament dated October 30,

1893, wherein one Orel N. Goldaracena was named

as executor, and basing their denials upon said

ground, defendants deny that said decedent left

such a last will and testament or any last will.

Defendants allege upon and according to their

information and belief that said decedent, at the

time of his decease, was not the owner or siezed of

any estate or interest, legal or equitable, in or to

any of the lands described or mentioned in said

complaint, or any right of action or claim which

had arisen out of or in connection with or accrued

in favor of his wife and himself, or either of them,

as a consequence of the transaction involving,

among other things, the making of the sale and

conveyance described in Paragraphs 8 and 9 of

said complaint, and likewise deny that any such

estate or interest in any part of said lands or any

such right of action or claim passed upon the

demise of said decedent either by will or by suc-

cession from him to any of his personal representa-

tives, or any of his devisees or heirs.

III.

Deny that said well, at any time prior to the con-

veyance made by decedent and his said wife to de-

fendant Bacon and referred to in said complaint, was

drilled to any depth in excess of 3431 feet, or was

drilled into or through fifty, or any other number,

of feet of good or rich oil sand or any good or rich
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oil sand, and deny that said well at any time was

prevented from flowing or producing oil by the

weight of any column of water or any water con-

tained therein, and deny that said well, even had the

same been [105] uncapped and entirely free from

water, would have at any time prior to said convey-

ance to defendant Bacon last mentioned flowed or

produced any oil; deny that the acts of shutting

down said well, capping the same, and placing a

watchman in charge thereof, referred to in said

complaint, or either of said acts, was done or per-

formed prior to November 26, 1904; deny that de-

fendants or either of them at any time caused any

person or persons to make sundry persons who in-

quired as to what was encountered in drilling said

well, or to anyone, or to noise abroad the rumor

that said well was a dry hole or that no oil had been

struck therein.

Allege that they have no knowledge, information

or belief sufficient to enable them to answer the

allegation to the effect that sundry persons who

had been employed in the drilling of said well to

make statements to sundry persons who inquired

as to what had been encountered in drilling said

well, and to noise abroad the rumor that said well

was a dry hole and that no oil had been struck there-

in, and basing their denials upon said ground de-

fendants deny said allegation and every part

thereof.

Deny that oil in paying quantities or a good show

of oil was struck in the well designated No. 1 in
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said complaint at any time prior to said convey-

ance to said Bacon.

Defendants allege tliat on or about November 26,

1904, the string of inner or 5-5/8 inch casing then

in said well became disconnected or separated at

the depth of about 1260 feet and that as a conse-

quence of such separation of said string of casing,

the water collected outside of said casing, together

with the water coming from the formations which

fed the space existing between said casing and the

outer wall of said well forced its way into the por-

tion of said inner casing located above said point

of separation at the lower end of said portion of

said casing and [106] caused an overflow of

water containing particles or traces of oil at the

upper end thereof.

Defendants admit that on the same day or the

day thereafter, and soon after said overflow began,

there was installed at the top of said 5-5/8 inch

casing a gate or cap which was designed to pre-

vent, and in fact did prevent, any further overflow

from said inner casing, also that at or about the

same time work on said well was suspended and

that thereafter and until work upon said well was

resumed said cap or gate was maintained for the

purpose of preventing, and the same did in fact

prevent, said well from overflowing, excepting at

such times and to such extent as defendants should

and did relieve the restraint imposed by said gate

or cap for the purpose of avoiding any excessive

pressure by opening said gate.
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Defendants allege, however, that work on said

well was resumed subsequently and that as a part

of said work said string of casing was reunited and

that as soon as the same was so repaired said well

ceased to overflow; but defendants deny that said

well as it then existed and when so repaired pro-

duced or was capable of producing oil in paying

quantities or in any substantial quantity.

Defendants deny that they or either of them, for

the purpose and with the intent, or for the purpose

or with the intent of cheating and defrauding

or cheating or defrauding said decedent as al-

leged in said complaint, or otherwise, con-

cealed at any time from said Bastanchurys, or

either of them, the fact of any striking of oil in

said well or used at any time meanse and devises or

any means or devise for the prevention of said well

coming in or of said well flowing oil, or kept or at

any time kept said well full of water or any water

in said well so that the flow of oil there- [107] from

would be or was restrained by the weight of said

water, or at any time shut down work on said well

or placed a watchman in charge thereof, or capped

said well with any mechanical appliances or ap-

pliance, or caused sundry persons who had been em-

ployed in the drilling of said well, or any person,

to make statements or any statement to sundry per-

sons, or to any person who inquired as to what had

been encountered in the drilling of said well that

said well was a dry hole or that no oil had been

struck therein, or to noise abroad the rumor that
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said well was a dry hole or that no oil had been

struck therein ; and deny that they or either of them,

for any purpose, concealed at any time from said

Bastanchurys or either of them, the fact of the

striking of any oil in said well struck at or prior

to the time of the making by defendants, or either

of them, of any of the statements or representations

which were or was in fact made by defendants or

either of them, and are mentioned in said complaint

and alleged therein to be false.

IV.

Deny that defendant Bacon at any time or for

any purpose falsely represented or stated to said

wife of said decedent that said well was a failure or

was a dry hole or that there was no oil in it or that

defendant Murphy Oil Company or anyone else

had abandoned further work on said well or that

there was water in said well but no oil, or that the

water therein was salty; deny that said Bacon at

any time while acting or pretending to represent or

act on behalf of defendant Murphy Oil Company,

represented to said wife that said well was a failure

or that said defendant had abandoned [108] or

proposed to abandon further work on it or that

there was no oil in said well or that said defendant

would sell to said decedent the casing in said well

for $10,000 or that said defendant would sell to said

decedent any casing for any price or upon any

basis.

Defendants allege that they have no knowledge,

information or belief sufficient to enable them to
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answer any of the allegations of said complaint to

the effect that said wife reported to said decedent

that said Bacon had made to her the statements or

representations that said well was a failure, that

there was no oil in it, that it was a dry hole, and

that defendant Murphy Oil Company had aban-

doned further work on it, that there was water in

said well but no oil, and that the water therein was

salty; also an offer by said Bacon on behalf of de-

fendant Murphy Oil Company to sell the casing in

said well to said decedent for $10,000, and basing

their denials upon said ground, defendants deny

that said wife reported to said decedent that said

offer or any of said statements or representa-

tions had been made to her by said Bacon.

Deny that defendant Murphy Oil Company ever

authorized, instructed or caused said Bacon to make

any offer on behalf of defendant Murphy Oil Com-

pany, to sell the casing in said well or any casing

to said decedent for $10,000 or for any other price

or upon any basis, or to make any of the statements

or representations hereinbefore mentioned, or to

make any of the statements or representations set

forth in said complaint and therein alleged to be

false and to have been made by said Bacon to said

wife.

Deny that defendant Murphy Oil Company ever

authorized, instructed or caused said Bacon to make
any offer to said wife for the purpose or to the end

that said offer might be rejected, but that by the

making of the same said decedent and his wife, or

either of them, should be induced to believe or be



Commissioner of Internal Revenue 129

convinced that [109] said well was a failure or

that no oil had been struck therein or that defend-

ant Murphy Oil Company proposed to abandon said

well, and deny that said defendant by any offer

which it authorized, instructed or caused said Bacon

to make, or any offer which said Bacon made while

representing or acting or pretending to represent

or act on behalf of said defendant, defendants or

either of them contrived or intended to induce said

Bastanchurys or either of them to believe that de-

fendant Murphy Oil Company proposed to aban-

don said well or to abandon the business of explor-

ing, for the discovery and production, or discovery

or production, of oil and gas or oil or gas, the lands

then covered by said lease of April 1, 1903, or any

part thereof, or to believe that said defendant pro-

posed to abandon or forfeit said lease or the lease-

hold estate created thereby.

Deny that said Bacon at any time or for any pur-

pose stated or represented to said wife that said

defendant Murphy Oil Company was unwilling to

proceed further in the drilling of wells for the dis-

covery or production of petroleum oil or gas on the

lands covered by the lease hereinbefore mentioned,

or that said defendant would be willing to buy ap-

proximately 1000 acres of the lands covered by said

lease, including the land upon which said well was

located, and would pay therefor the price of $25.00

per acre, or made to said wife any offer, statement

or representation substantially to the effect of

either of those last mentioned.
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Defendants allege that they have no knowledge,

information or belief sufficient to enable them to

answer whether or not said wife ever reported to

said decedent that said Bacon had stated or repre-

sented to her that defendant Murphy Oil Company

was unwilling to proceed further with the drilling

of wells for oil or gas on the lands covered by said

lease, or had stated or represented [110] that said

defendant would be willing to buy approximately

1000 acres of said lands including the land upon

which said well was located, and would pay there-

for the price of $25.00 per acre, and basing their

denials upon said ground, defendants deny that

said wife reported to said decedent that said Bacon

had made to her any such statement or representa-

tion.

Defendants allege that they have no knowledge,

information or belief sufficient to enable them to

answer the allegations of said complaint to the effect

that decedent instructed his said wife to offer, on

his behalf, to sell to defendant Murphy Oil Com-

pany, certain parts of said lands aggregating about

2000 acres, which said decedent called or described

as the "bluff or hilly lands" and which included the

land upon which said well was drilled, and basing

their denials upon said ground, defendants deny

that said wife was so instructed by said decedent.

Deny, upon and according to their information

and belief, that decedent in giving to his wife any

such instruction believed or relied upon any state-

ment or representation made by said Bacon to the
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effect tliat defendant Murphy Oil Company had

abandoned said well or was unwilling to proceed

further with the drilling of wells for oil or gas on

the lands covered by said lease or that said well was

a failure or was a dry hole, or that there was no oil

therein; on the contrary, defendants allege, upon

and according to their information and belief, that

throughout the period during which it is alleged in

said complaint the negotiations between said

wife and said Bacon therein referred to were car-

ried on, said decedent had notice and knowledge

that neither said well nor work thereon had been

abandoned, that indications of oil and gas had been

encountered in the course of work of drilling said

well; also notice and knowledge of the true char-

acter of the water found in said well. [Ill]

Defendants allege that negotiations were had be-

tween said decedent, acting by and through his said

wife, and the defendant Murphy Oil Company, act-

ing by and through said Bacon, which resulted in

an agreement or offer by said decedent to sell to

said Murphy Oil Company the 2240 acres of land

particularly described in Paragraph 8 of said com-

plaint, in consideration of the surrender by said

defendant of said lease of April 1, 1903, together

with the leasehold estate created thereby, and the

cancellation of said lease, also the further considera-

tions of the sum of $35.00 per acre for said 2240

acres of land, and of a lease for grazing purposes

only to said Bastanchurys upon a certain 2000 acres

of said land for a period of ten years at a rental

of $1000 per year.
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Deny that the negotiations had during the year

1904 between defendant Murphy Oil Company, act-

ting by and through said Bacon, and said decedent,

acting by and through said wife, in consummation

of which or as a result of which the sale and con-

veyance described in Paragraphs 8 and 9 of said

complaint were made, continued for a period of two

weeks only; on the contrary, defendants allege that

said negotiations continued for many weeks but

that the same terminated prior to the month of No-

vember, 1904, and long prior to the time when said

well No. 1 was shut down and work thereon sus-

pended in the month of November, 1904.

V.

Defendants deny, upon and according to their in-

formation and belief, that said decedent made the

agreement on his part mentioned in Paragraph 7

of said complaint, or sold to defendant Murphy Oil

Company said 2240 acres of land, or made the con-

veyance mentioned in Paragraph 8 of said com-

plaint in reliance upon or while believing any false

representations or statements or representation or

statement made by defendant Murphy Oil Compan}^

by or through [112] said Bacon, or made by said

Bacon while acting for or pretending to act for

said defendant.

Deny in like manner that said decedent and his

said wife, or either of them, executed or delivered

the instrument purporting to cancel and terminate

said lease, a copy of which instrument is set forth

in said Paragraph 8 of said complaint, while rely-
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ing upon or believing any false representations and

statements or representation or statement made by

defendant Murphy Oil Company by or through said

Bacon or made by said Bacon while acting or pre-

tending to act for said defendant.

VI.

Deny that any representation was ever made to

said decedent or his said wife that said well No. 1

was a dry hole or that there was no oil in it or that

defendant Murphy Oil Company would abandon

further work on it, or that said defendant had

abandoned further work on said well or had aban-

doned or forfeited said lease, by defendant Murphy

Oil Company by or through said Bacon or by said

Bacon while acting or pretending to act on behalf

of said defendant Murphy Oil Company, at any

time when said defendant or said Bacon knew or be-

lieved that said representation was untrue or knew

or believed that said well was a successful oil well,

or that said well had penetrated rich or any oil

sand or had struck oil, or at any time whatever.

Defendants admit that said Bacon did, during the

course of said negotiations, represent to said wife

that the water in said well was salty, but defend-

ants deny that said representation was made dur-

ing the month of November, 1904, and allege, on the

contrary, that said representation was made long

prior to said month; also allege that said repre-

sentation was true. [113]

Deny that any false representations and state-

ments or representation or statement was ever made
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to said decedent or his said wife by defendant Mur-

phy Oil Company through or by said Bacon or by

said Bacon while acting or pretending to act on be-

half of said defendant, for the purpose of inducing

said decedent to cancel said lease or to surrender

his rights or any of them thereunder, or to sell to

said defendant any of the lands covered by said

lease for a price less than said lands were worth,

or less than said decedent would have accepted

therefor had he known that oil had been struck in

said well, or for any purpose.

Deny that these defendants did not at any time

prior to the consummation of the sale and convey-

ance described in Paragraphs 8 and 9 of said com-

plaint, inform said decedent and his said wi-fe that

any oil had been encountered in the drilling of said

well, and deny, upon and according to their in-

formation and belief, that said decedent and his

said wife or either of them consummated the said

sale and conveyance believing that said well was a

dry hole or a failure or that defendant Murphy Oil

Company had failed to find any oil in the drilling

thereof.

Deny that either said defendant or his said wife

was without any knowledge, information, notice and

suspicion, or knowledge, information, notice or sus-

picion, that oil had been found in said well prior

to the consummation of said sale and purchase, or

of the falsity of such of the matters alleged in said

complaint to have been represented and stated to

said wife by defendant Murphy Oil Company by or

through said Bacon as were in fact made, until the
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18th day of February, 1918, or until any time later

than the year 1906, and defendants allege, upon and

according to their information and belief, that both

said decedent and his said wife had been informed

prior to the time of the consmnmation of said pur-

chase and sale [114] and at the time of the said

consummation believed that defendant Murphy Oil

Company had not abandoned said well or deter-

mined to do so, and that the work of drilling said

well continued until on or about November 27, 1904,

and that some oil had been discovered and was

known by defendants to have been discovered in

said well before work thereon was suspended.

Deny that either of these defendants knew at any

time prior to the consummation of said sale and

purchase, that oil in paying quantities had been

struck in said well or that said well was a success-

ful oil well or had been drilled into paying or pro-

ductive oil sand; and defendants allege that oil in

paying quantities had not been struck in said well

prior to the consummation of said sale, and that

up to said time said well was not a successful oil

well and had not been drilled into a paying or pro-

ductive oil sand.

VII.

Deny that defendants or either of them purposely

or otherwise concealed at any time from said Bas-

tanchurys or either of them the fact of the striking

in said well of any oil struck therein prior to the

time of the making of the statements and represen-

tations which were in fact made by these defend-

ants or either of them and are mentioned in Para-
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graph 7 of said complaint, or prior to the time of the

making of any snch statement or representation, or

the fact that both of these defendants, or either of

them, knew that said well had encountered oil or

had penetrated a productive or any oil sand prior to

the time of the making of said statements and rep-

resentations, or prior to the making of any of them

;

and deny that these defendants or either of them,

for the purj)ose of rendering any such concealment

the more effective or for any purpose, did at any

time keep said well full of water [115] or any

water therein covering the oil strata or any oil

stratum penetrated by said well, or did, by any such

means, prevent or seek to prevent the escape or flow

from said well of oil and gas or oil or gass^ or did

cause sundry persons or any person who inquired as

to whether oil had been encountered in said well to be

told that the same was a dry hole or an unsuccessful

well, or did conceal, by covering the same with brush,

any traces or trace of oil which had escaped from

said well, or did burn or cause to be burned at night

or at any other time any scum of oil on the water

flowing from said well, to the end that said Bas-

tanchurys and any passerby might not see evidences

around said well that oil had been struck therein,

or for any such or similar purpose, or did com-

mence or proceed with or complete the well desig-

nated No. 2 in said complaint prior to any resump-

tion of work upon said well No. 1, or did any act

whatever.
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VIII.

Defendants admit that the well drilled by de-

fendant Murphy Oil Company and designated in

said complaint as well No. 2, was, on or about the

month of September, 1906, so far finished or com-

pleted that the same was capable of producing and

did thereafter, and before being drilled to any

greater depth, produce large quantities of oil; and

deny that at or about the time said well No. 2 was so

finished, defendant Murphy Oil Company cleaned

out well No. 1 or that following any such cleaning

out and as a result thereof said well became a flow-

ing well and thereafter produced great or any

quantity of oil, and defendants deny that follow-

ing the shut-down of well No. 1 occurring in No-

vember, 1904, work on said well was not resumed

until after said well No. 2 first became a producing

well; on the contrary, defendants allege that such

work was resumed long prior to said event, and de-

fendants deny that the work done upon [116]

said well No. 1 following the resumption of such

work, consisted of and amounted to nothing more

than the cleaning out of said well No. 1.

Defendants allege that they have no knowledge,

information or belief sufficient to enable them to

answer whether or not it was supposed or believed

by said decedent until his death, or supposed or be-

lieved by said wife until February 18, 1918, that

the defendants had, after the completion of said

well No. 2, or at any time following the month of

November, 1904, deepened said well No. 1, and bas-
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ing their denials upon said ground, defendants deny

that said decedent, until his death or at any time,

supposed or believed that after the completion of

said well No. 2, or at any time following November

1904, said well No. 1 had been deepened, and deny

that his said wife supposed or believed, until Feb-

ruary 18, 1918, or at any time, that after the com-

pletion of said well No. 2, or at any time following

November 1904, said well No. 1 had been deepened.

Defendants deny upon and according to their in-

formation and belief that said decedent until his

death or at any time supposed or believed that by

the deepening of said well No. 1 following Novem-

ber 1904, oil was for the first time struck therein,

and likewise deny that said wife supposed or be-

lieved, until February 18, 1918, or at any time, that

by the deepening of said well No. 1 following the

month of November 1904, oil was for the first time

developed therein.

Deny, upon and according to their information

and belief, that said decedent or his said wife was,

at the time said conveyance was made to said Bacon,

or at any time, subsequent thereto, without notice

or knowledge that both of these defendants knew

of the striking of any and all oil struck in said well

No. 1 [117] during the year 1904 concurrently

with or substantially concurrently with the happen-

ing of such event or events ; and likewise deny that

said decedent or his said wife was at any time sub-

sequent to the year 1906, without knowledge and

notice of the falsity of such of the matters alleged

in said complaint to have been stated or represented
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by said Bacon to said wife as were in fact false, or

any of said matters.

IX.

Defendants allege that they have no knowledge,

information or belief sufficient to enable them to

answer any of the allegations contained in Para-

graph 13 of said complaint, other than the recitals

therein that Gaston A. Bastanchury is a son of said

decedent and his said wife ; also the allegation or re-

cital that there was kept or exists or existed a log

of said well No. 1 containing certain statements

described in said paragraph, also the allegation

that the alleged acts of fraud described in said com-

plaint were not discovered until on or about February

18, 1918, and basing their denials upon said ground,

defendants deny each and every of said allegations

;

other than said excepted recitals and allegations;

defendants deny upon and according to their infor-

mation and belief that said alleged acts of fraud or

any of them which had any existence in fact or in

reality remained undiscovered by said decedent or

by his said wife until February 18, 1918; on the

contrary, defendants allege upon and according to

their information and belief that both said decedent

and his said wife had knowledge or notice of all of

the facts pointing to or involving said alleged acts of

fraud as early as the year 1906 ; and answering said

recitals or allegations concerning said alleged log,

defendants allege that no log of said well No. 1 or

contemporaneous history of the drilling thereof

covering the whole drilling history of the said well

[118] or any part thereof was kept or prepared
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by or at the direction of these defendants or either

of them, or by anyone, and deny that any record in

the form of a log of said well or a history of the

drilling operations thereon was prepared by or at

the direction of these defendants or either of them,

or by anyone, earlier than the year 1909.

X.

Defendants deny that during the year 1909, or

at any time, a contract was entered into between

defendant Murphy Oil Company and Standard Oil

Company of California whereby the latter under-

took the operation of said real property or any part

thereof for the production of oil therefrom, and

deny that defendant Murphy Oil Company ever sold

2240 acres of land or any part thereof to said Stan-

dard Oil Company.

Defendants admit that defendant Murphy Oil

Company did, during the year 1913, sell and con-

vey to said Standard Oil Company certain personal

property and articles in the nature of personal

property though affixed or appurtenant to the land,

together with all of the petroleum oil, natural gas

and kindred mineral substances in or under certain

lands, including said 2240 acres, as well as other

lands located in the said general district, and in

and by the same transaction and instrument leased

and let unto said Standard Oil Company of Cali-

fornia for the term of forty years commencing the

first day of December, 1913, all of said lands with

the exclusive right to the possession of the same,

subject to certain limitations in said instrument
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prescribed, together with the exclusive right and

privilege of prospecting and drilling for, develop-

ing, producing and removing petroleum oil, natural

gas and kindred mineral substances in and from

said premises during said term, for the price or

consideration of $5,500,000, payable [119] from

time to time within five years from said last men-

tioned date, and that said defendant in and by the

same transaction and instrument reserved to itself

a one-fourth part of the petroleum oil produced and

saved by said Standard Oil Company on said prem-

ises in excess of 730,000 barrels in any one year dur-

ing the first five years from said last mentioned

date, and a one-fourth part of all the petroleum oil

produced and saved by said Standard Oil Com-

pany on said premises after said date, also a one-

fourth part of all kindred mineral substances, ex-

cept gas, extracted and marketed by said Standard

Oil Company from said premises.

Defendants allege that said transaction was single

and entire and was not severable either as to said

price or as to the royalty oil reserved as between

said 2240 acre tract and the remainder of the lands

covered by said transaction; deny that said defend-

ant, by said transaction, agreed to sell to said Stan-

dard Oil Company its said royalty oil ; deny that by

said transaction said defendant reserved to itself

any share of the gas which should be thereafter pro-

duced from said 2240 acre tract, but defendants

admit that as a part of said transaction said Stan-

dard Oil Company agreed to pay to defendant Mur-

phy Oil Company two cents for each 1000 cubic
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feet of gas, measured on an eight-ounce base, pro-

duced and sold off the premises by said Standard

Oil Company or used by said Standard Oil Com-

pany on other premises than those hereinabove

described or in operations not pertaining to the

drilling, developing or operation of the premises

hereinabove described and not pertaining to the

storage or transportation of the products produced

from said premises, or in manufacturing or trans-

forming said gas into some other product for either

use or sale.

Defendants have no knowledge, information or

belief sufficient to enable them to answer whether

or not the proceeds [120] of sales of such royalty

share of future production of the wells now exist-

ing upon said 2240 acre tract, together with such

additional wells as may be hereafter and during

the term of said lease drilled by said Standard Oil

Company, together with the payments to which de-

fendant Murphy Oil Company may hereafter be-

come entitled in virtue of said undertaking or agree-

ment by said Standard Oil Company on account

of the future production of gas from said tract,

will amount to the sum of $15,000,000 or more, and

basing their denials upon said ground, defendants

deny that said proceeds will amount to said sum or

even to as much as $5,000,000.

Defendants deny that defendant Murphy Oil

Company has obtained by means of any fraud and

false and fraudulent concealments or representa-

tions or any fraud or wrong mentioned in said com-
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plaint and of which said defendant is or was guilty,

the suni of $5,000,000, or any other sum whatever.

XII.

Defendants deny that defendant Murphy Oil

Company has paid over, transferred or turned over

to the defendant Edmund W. Bacon, or that the

latter has received any portion of the moneys or

things of value received by said Murphy Oil Com-

pany from its dealings with said 2240 acres of land

or any part thereof.

Defendants deny, upon and according to their

information and belief, that the consent of said de-

cedent to the transaction referred to in said com-

plaint and of which the sale and conveyance de-

scribed in Paragraphs 8 and 9 of said complaint

was a part, was induced or obtained by the alleged

false representations, statements and acts of these

defendants in said complaint set forth, or any false

representations, statements and acts of these de-

fendants, and likewise deny that without said al-

leged false representations, statements and acts, or

any of them, said [121] decedent would not have

consented to said transaction, or would have with-

held his consent as to any part thereof.

Defendants deny that said decedent, had he known

and believed prior to said sale and conveyance that

oil and oil sand had been struck in the drilling of

said well No, 1, would not have sold said 2240-acre

tract to the defendant Murphy Oil Company or

cancelled said oil lease, or would have refused to

join in carrying out the transaction above men-
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tioned; and deny that if said decedent had had the

fullest information concerning the condition of the

prospects of said well No. 1, he would have refused

to join in carrying out said transaction.

Defendants deny, upon and according to their

information and belief, that at the time of the con-

summation of said transaction or at any time prior

thereto said 2240 acres of land had any value, mar-

ket or actual, in excess of $78,000.

SECOND DEFENSE.

Defendants, for another, separate and second de-

fense to said complaint allege:

That the alleged cause of action set forth in said

complaint is barred by the provisions of Section

318 of the Code of Civil Procedure of the State of

California.

THIRD DEFENSE.

Defendants, for another, separate and third de-

fense to said complaint allege

:

That the alleged cause of action set forth in said

complaint is barred by the provisions of Section

319 of the Code of Civil Procedure of the State of

California. [122]

FOURTH DEFENSE.

Defendants, for another, separate and fourth de-

fense to said complaint allege

:

That the alleged cause of action set forth in said

complaint is barred by the provisions of Subdivi-

sion 4 of Section 338 of the Code of Civil Procedure

of the State of California.
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FIFTH DEFENSE.

Defendants, for another, separate and fifth de-

fense to said complaint, allege:

That the alleged cause of action set forth in said

complaint is barred by the provisions of Section

343 of the Code of Civil Procedure of the State of

California.

SIXTH DEFENSE.

Defendants, for another, separate and sixth de-

fense to said complaint, allege:

That the alleged cause of action set forth in said

complaint is barred by the provisions of Section

353 of the Code of Civil Procedure of the State of

California.

SEVENTH DEFENSE.

Defendants, for another, separate and seventh de-

fense to said complaint, allege:

That neither plaintiff nor any ancestor, prede-

cessor or grantor of plaintiff, nor said decedent, or

his said wife, has been seized or possessed of the

premises conveyed to Edwin W. Bacon, as alleged

in Paragraph 8 of the complaint, or any part of said

premises at any time since the month of January

1905, but that defendant Murphy Oil Company has

held and possessed the said premises [123] and

every part thereof adversely to the pretended right,

title and claim of plaintiff ever since said month of

January 1905, under a claim of title in fee, ex-

clusive of any other right.
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That said possession and occupancy by said de-

fendant of said premises and every part thereof

has been, ever since the month of January 1905,

peaceable, continuous, uninterrupted, exclusive,

open, notorious and adverse to all the world, in-

cluding the plaintiff herein and all other persons

whatever.

That defendant Murphy Oil Company has so had

and enjoyed the possession of said premises and

every part thereof ever since the month of Jan-

uary 1905, under claim of title exclusive of any

other right, founding such claim upon two instru-

ments, to-wit: that certain conveyance made by

Domingo Bastanchury and Maria Bastanchury and

described in Paragraph 8 of said complaint, as be-

ing a conveyance of said premises, which said con-

veyance was, on the 4th day of January 1905, re-

corded in the office of the county recorder of the

county of Orange, state of California, also that cer-

tain conveyance made by Edmund W. Bacon and

Anna Bacon, and described in said Paragraph 8

of said complaint as being a conveyance of the

premises in question, which last mentioned convey-

ance was, on the 13th day of November, 1907, re-

corded in the office of said county recorder.

That during the whole of said period of occu-

pancy, to-wit: ever since the month of January

1905, and down to and including the present time,

said defendant has cultivated and improved said

premises in the usual maner and throughout said

period said defendant has paid all the taxes, state,
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county and municipal, which have been levied and

assessed upon said lands and premises or any part

thereof. [124]

EIGHTH DEFENSE.

Defendants, for another, separate and eighth de-

fense to said complaint, allege:

That neither plaintiff nor any ancestor, prede-

cessor or grantor of plaintiff, nor said decedent, or

his said wife, has been seized or possessed of the

premises conveyed to Edwin W. Bacon, as alleged

in Paragraph 8 of the complaint, or any part of

said premises at any time since the month of Jan-

uary 1905, but that defendant Murphy Oil Com-

pany has held and possessed the said premises and

every part thereof adversely to the pretended right,

title and claim of plaintiff ever since said month of

January 1905, under a claim of title in fee, ex-

clusive of any other right.

That said possession and occupancy by said

defendant of said premises and every part thereof

has been, ever since the month of January 1905,

peaceable, continuous, uninterrupted, exclusive,

open, notorious and adverse to all the world, in-

cluding the plaintiff herein and all other persons

whatever.

That during the whole of said period of occu-

pancy of said premises, to-wit: ever since the

month of January 1905, and down to and including

the present time, said defendant has actually occu-

pied the whole of said premises and has cultivated
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and improved the same in the usual manner and

throughout said period said defendant has paid all

the taxes, state, county and municipal, which have

been levied and assessed upon said land and prem-

ises, or any part thereof. [125]

NINTH DEFENSE.

For another, separate and ninth defense, defend-

ants, upon and according to their information and

belief, allege:

That both said decedent and his said wife had, as

early as the year 1906, notice or knowledge that prior

to the suspension of work upon said well No. 1 on or

about November 27th, 1904, oil had been struck

in said well in such quantity that the water over-

flowing said well carried particles or traces of said

oil and that on or about said time there was in-

stalled upon said well a gate or cap, for the pur-

pose of preventing, and which did for many months

thereafter and until work was resumed upon said

well, in fact prevent, any further overflow of water

and oil from said well excepting at such times and

to such extent as defendant Murphy Oil Company
permitted the same by opening said gate or cap;

also notice or knowledge that said defendant had

not at any time abandoned said well; also notice or

knowledge that oil flowed from said well from time

to time during the years 1904 and 1905, and prior

to any resumption of work on said well, and flowed

therefrom immediately upon resumption of work

thereon.
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Defendants likewise allege that said decedent,

his heirs, devisees and personal representatives,

notwithstanding said notice and knowledge, omitted

and failed to make any complaint to or demand

upon these defendants or either of them on account

of the alleged frauds described in said complaint,

or by any action to assert or enforce any right

which accrued to said decedent by reason of said

frauds, until the commencement of this action, and

further allege that by reason of said notice and

knowledge and said omission and failure, plaintiff

is debarred by laches from the relief prayed in the

bill of complaint and from any relief in equity.

[126]

TENTH DEFENSE.

Defendants for a further separate and tenth de-

fense, allege:

That at all times prior to the successful bringing

in of Well No. 2 mentioned in the complaint, in the

year 1906, the premises conveyed to defendant Ba-

con as mentioned in said complaint, embraced in

the tract leased to Simon J. Murphy by the lease

dated April 1, 1903, and set forth in said complaint,

were what was known as ''wild-cat" territory, the

oil-bearing character of which could not be deter-

mined without the risk of loss of great sums of

money and the employment of much skill and labor,

and the expenditure of much money without any

certainty of success; that for a period of approxi-

mately ten years following the commencing of opera-

tions under said lease, and until the year 1913, de-



150 Murphy Oil Company vs.

fendaiit Murphy Oil Company and its predecessor

in interest, Simon J. Murphy, made diligent and

constant effort, in the beginning to discover oil on

said property, and thereafter, to develop the same

as paying and connnercially valuable oil land; that

the development of said land for oil was at all times

up to the year 1913 prosecuted with great difficulty

and at great expense, and entailed the risk of loss

of large sums of money, owing chiefly to the great

depth to which it was necessary to drill in order to

obtain oil, and owing to the great difficulties and

many problems encountered in shutting off the water

developed in the wells drilled ; that in the year 1913,

said defendant granted to the Standard Oil Com-

pany of California all of the petroleum oil, gas and

other kindred mineral substances contained in or

under said lands, as well as certain neighboring

lands, and by the same instrument let and leased

to Standard Oil Company all of said lands, for a

term of forty (40) years from said date, for the

purpose of enabling said lessee [127] to prospect

and drill for, develop, produce and remove the

petroleum oil, natural gas and kindred mineral sub-

stances in and from said premises during said term

;

that said Standard Oil Company thereafter con-

tinued the work of developing oil upon said lands,

and sank many wells thereon and erected many
buildings, appliances, compressors, filters and other

structures thereon, until said premises, by reason of

said development, were, at the time of the com-

mencement of this action, producing daily many
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thousands of barrels of oil and many millions of

cubic feet of gas ; that by reason of said operations

of defendant Murphy Oil Company up to the year

1913, and of the operations of said Standard Oil

Company since said time, the value of the lands

conveyed to defendant Bacon as aforesaid has been

enhanced from a value of Seventy-eight Thousand

Dollars ($78,000.00) in the year 1904, to the present

value of many millions of dollars ; that of the facts

in this separate defense alleged, said decedent, dur-

ing his lifetime, and his heirs, devisees and personal

representatives, ever since, as well as theretofore,

as these defendants are informed and believe, and

upon such information and belief allege, had full

notice or knowledge; but defendants further allege

that neither said decedent nor any of his heirs,

devisees or representatives, otherwise than by the

commencement of this action, ever protested against

the development of said premises or any part thereof

by defendant Murphy Oil Company or said Stand-

ard Oil Company, or ever made any complaint to

or demand upon either of said companies respecting

the rights or claims upon which this action is based,

or any of said rights or claims, but on the contrary,

for a period of approximately fourteen years, have

stood by and acquiesced in the development of said

lands by defendant Murphy Oil Company and said

Standard Oil Company, notwithstanding [128]

their notice or knowledge of the facts in the prem-

ises as hereinbefore alleged, and notwithstanding
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their notice or knowledge of the facts and matters

specified in the last preceding separate defense, all

of the allegations of which preceding separate de-

fense are hereby adopted and made a part of this

defense as fully as though said allegations were set

forth at length herein.

Defendants further allege that throughout the

term of the lease for grazing purposes covering a

certain two thousand (2,000) acres of the lands

involved in this action and made by defendant Ed-

mund W. Bacon and Annie Bacon, his wife, in favor

of said decedent and his said wife, as alleged in said

complaint, said lessees and their transferees or suc-

cessors in the ownership of said leasehold estate,

claimed and enjoyed the full benefit of said lease

and paid the rentals which accrued thereunder, not-

withstanding notice or knowledge then possessed by

said decedent and his said wife as hereinbefore al-

leged, and thereby, as these defendants are informed

and believe, and upon such information and belief

allege, said conveyance made to defendant Bacon,

and the sale in pursuance and in consummation of

which said conveyance was made, was ratified and

confirmed by said decedent and by his heirs, devisees

and personal representatives.

Defendants further allege upon and according to

their information and belief, that the very great

appreciation of the value of the lands conveyed

to defendant Bacon as aforesaid has been devel-

oped and established by and through the courage,

skill and enterprise employed, financial risks as-
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sumed, and efforts made, in the development of said

lands by defendant Murphy Oil Company and said

Standard Oil Company as hereinbefore set forth,

and that neither plaintiff nor said decedent ever

contributed to or participated in, in any way, the

developing or establishing of [129] said increased

value of said lands.

Defendants allege upon and according to their

information and belief, that on or about the year

1913 a large number of shares of the capital stock

of defendant Murphy Oil Company were sold by

the then holder or holders thereof to purchasers

who paid full value for the shares purchased by

them, and who did not at said time, or at any time

prior to the commencement of this action, have any

knowledge or notice whatever that any fraud of

any kind had been committed, or was by any one

claimed to have been committed in connection with

the transaction whereby defendant Murphy Oil

Company acquired the lands conveyed to defendant

Bacon as described in paragraph VIII of the above

mentioned complaint, or any knowledge or notice

whatever of any of the alleged rights or claims upon

which said complaint is based; and further allege

that the value of said shares at the time of said

purchases depended chiefly upon absolute ownership

by said Murphy Oil Company of the interest and

title in and to said last mentioned lands then and

now claimed by said defendant, also to the rights

and interests created or reserved in its favor in

and by said conveyance and lease made by and be-
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tween said defendant and said Standard Oil Com-

pany, and that each of said purchasers in making

the purchase so made by him in good faith, relied

upon the apparent absolute ownership by said Mur-

phy Oil Company of said interests, rights and titles.

Defendants further allege upon and according to

their information and belief that by reason of facts

herein alleged it would be inequitable to award

plaintiff the relief prayed for in the complaint, or

any relief in equity, and that plaintiff's remedy,

if any she has, is for damages; also that by reason

of said facts, plaintiff is estopped to claim any

relief prayed for [130] in the complaint or any

relief in equity.

WHEREFORE, defendants pray that plaintiff

take nothing by her action and that defendants may
recover their costs herein incurred.

BRADNER W. LEE,
BRADNER W. LEE, JR.,

KENYON F. LEE,
PILLSBURY, MADISON & SUTRO,
O'MELVENY, MILLIKIN & TULLER,

Attorneys for defendant

Murphy Oil Company.

OSCAR LAWLER,
Attorney for defendant

Edmund W. Bacon. [131]

State of California,

County of Los Angeles.—ss.

John H. Emmert being duly sworn, deposes

and says: That the Murphy Oil Company in the
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within-entitled action is a corporation, and that affi-

ant is an officer thereof to-wit: the Vice-President,

and makes this verification for and on behalf of

said corporation:

That affiant has read the foregoing Answer and

knows the contents thereof; that the same is true

of his own knowledge, except as to the matters

therein stated on information or belief, and as to

such matters he believes it to be true.

JOHN H. EMMERT.
Subscribed and sworn to before me this 6th day

of December, 1918.

[Seal] NELLIE LEMERT,
Notary Public in and for the County of

Los Angeles, State of California. [132]

[Endorsed] : Filed Dec. 7, 1918. [133]

(Title of Superior Court and Cause.)

CONSENT TO JUDGMENT.

All and each of the parties above named hereby

consent and request that there be forthwith made,

given and entered in said action a Final Judgment

generally to the effect that said plaintiff take noth-

ing as against said defendant, Edmund W. Bacon

and that said plaintiff have and recover from said

defendant, Murphy Oil Company the sum of

$1,200,000, as damages resulting from the alleged

wrongful acts, conduct and transactions mentioned

in the complaint on file in said action, and that none
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of the said parties recover costs as against any

other; said judgment to conform substantially to

the terms and effect of the form of judgment hereto

attached and marked "Exhibit A".

Dated, April 28, 1919.

MARIA BASTANCHURY,
As administratrix with thq will annexed

of the estate of Domingo Bastanchury,

deceased.

BENJAMIN E. PAGE,
W. E. MITCHELL,
ARTHUR C. HURT,
HUNSAKER, BRITT & EDWARDS,

Attorneys for said plaintiff. [134]

MURPHY OIL COMPANY,
By John H. Emmert,

Vice-President.

[Seal] By J. T. F. Baeyertz,

Secretary.

BRADNER W. LEE,

BRADNER W. LEE, JR.,

KENYON F. LEE,

PILLSBURY, MADISON & SUTRO,
O'MELVENY, MILLIKEN & TULLER,

Attorneys for defendant.

Murphy Oil Company.

OSCAR LAWLER,
Attorney for defendant,

Edmund W. Bacon. [135]
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(Title of Superior Court and Cause.)

JUDGMENT FOR PLAINTIFF.

The above entitled cause came on regularly for

trial before said Court in Department 10 thereof

on the 29 day of April, 1919, trial by jury having

been duly waived, upon the complaint filed by plain-

tiff and the joint and several answer thereto of

said defendants; and said plaintiff having upon

said hearing waived and abandoned all of her

claims to equitable relief or any character of re-

lief other than damages for or on account of the

wrongs alleged in said complaint, and having elected

to seek and claim only a judgment for damages

on account of said alleged wrongs; and it appear-

ing that notwithstanding the issues and disputes

raised by said pleadings that said plaintiff, in pur-

suance of authority conferred upon her by an order

duly given and made by the Superior Court of the

State of California in and for the County of Orange

in the proceeding therein pending entitled "In the

Matter of the Estate of Domingo Bastanchury, de-

ceased", and wherein said Maria Bastanchury was

appointed and is now acting as such administratrix,

empowering her so to do, has agreed with said

defendants upon terms of compromise and settle-

ment of all claims and causes of action which said

plaintiff claims arose out of or in connection with

the alleged wrongful acts, conduct and transac-

tions [136] mentioned in said complaint and in

or over which said plaintiff has any interest or
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power of control, and it appearing that said agree-

ment provides for the giving and making in the

above entitled action of a final judgTaent in favor

of said plaintiff and against said defendant, Mur-

phy Oil Company, for the sum of $1,200,000—as

the damages caused by or resulting from said al-

leged wrongful acts, conduct and transactions, also

that said judgment should determine and adjudge

that said plaintiff take nothing as against said

defendant Edmund W. Bacon; and it appearing

by written stipulation executed by all of said par-

ties and on file in said action that said parties have

consented to the giving and making herein forth-

with of a judgment substantially following a speci-

fied form upon which form this judgment is based

;

now, therefore, in consideration of the premises

IT IS HEREBY ORDERED that said plaintiff

Maria Bastanchury as Administratrix as aforesaid,

is entitled to have and do have and recover from

said defendant Murphy Oil Company, a corpora-

tion, the sum of $1,200,000—as damages caused by

or resulting from said alleged wrongful acts, con-

duct and transactions but that said plaintiff do not

have or recover any sum or any relief from de-

fendant Edmund W. Bacon, also adjudged that

none of said parties is entitled to costs against any

other.

Dated: April 29th, 1919.

GRANT JACKSON, Judge.

[Endorsed] : Filed Apr. 29, 1919. [137]
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(Title of Superior Court and Cause.)

SATISFACTION OF JUDGMENT.

The plaintiff in the above entitled action hereby

acknowledges to have received the sum of One

Million Two Hundred Thousand Dollars ($1,-

200,000.) in full and entire satisfaction of the judg-

ment made and entered therein on the day

of April, 1919.

Dated: April 29, 1919.

MARIA BASTANCHURY,
As Administratrix with the will annexed

of the Estate of Domingo Bastanchury,

deceased.

BENJAMIN E. PAGE,
W. E. MITCHELL,
ARTHUR C. HURT,
HUNSAKER, BRITT & EDWARDS,

Attorneys for Plaintiff. [138]

State of California,

County of Los Angeles.—ss.

On this 29th day of April, A. D. 1919, before

me, Nina Cleaver, a Notary Public in and for the

said county and state, residing therein, duly com-

missioned and sworn, personally appeared Maria

Bastanchury, as Administratrix with the will an-

nexed of the Estate of Domingo Bastanchury, de-

ceased, known to me to be the person whose name

is subscribed to the within instrument, and
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acknowledged to me that she executed the same,

as such administratrix.

In witness whereof, I have hereunto set my
hand and affixed my official seal the day and year

in this certificate first above written.

[Seal] NINA CLEAVER,
Notary Public in and for said county

and state. •

[Endorsed] : Filed Apr. 30, 1919. [139]

(Title of Superior Court and Cause.)

ORDER AUTHORIZING SETTLEMENT
AND COMPROMISE.

Upon reading and filing the verified petition of

Maria Bastanchury, administratrix with the will

annexed of the last will and testament of Domingo

Bastanchury, deceased, from which it appears that

there is pending in the Superior Court of the

County of Los Angeles a certain action wherein

said administratrix is plaintiff and Murphy Oil

Company, a corporation, and Edmund W. Bacon

are defendants, and that, subject to the approval

and authorization of this court, said administratrix

and the defendants in said action have entered

into an agreement of compromise and settlement

thereof, upon the terms and conditions set forth

in said petition ; and evidence having been produced

before the court in support of the allegations of

said petition, the court now finds that all said
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allegations are true; and it further appearing that

said agreement of compromise and settlement is

just and for the best interests of the estate of said

deceased, and that all persons interested in said

estate, either as heirs, devisees or legatees, have

consented to, and approved of, said agreement of

settlement, and have joined in said petition pray-

ing for an order authorizing and approving the

same;

IT IS THEREFORE, ORDERED that said

agreement of settlement and compromise, as set

forth in said petition, be, and the same is hereby,

in all respects approved; and that said adminis-

tratrix be, and she is hereby, authorized and em-

powered to enter [141] into and carry out said

agreement of compromise and settlement, and as

such administratrix to execute and deliver to Mur-

phy Oil Company, one of the defendants in said

action, a release of the nature set forth in said

petition for execution by her as such adminis-

tratrix, and also any and all other instruments in

writing which may be deemed necessary or proper

to carry into effect and consummate said agree-

ment of compromise and settlement.

Done in open court this 28th day of April, 1919.

Z. B. WEST,
Judge of said Court.

[Endorsed] : Filed Apr. 28, 1919. [142]

Recorded in Book M & O No. 34, page 18, Apr.

29, 1919.

[Endorsed] : Filed Apr. 28, 1919. [143]
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(Title of Superior Court and Cause.)

PETITION OF ADMINISTRATRIX FOR AN
ORDER AUTHORIZING HER TO COM-
PROMISE CLAIM AND SETTLE LITIGA-
TION.

TO THE ABOVE NAMED COURT:
Your petitioner, Maria Bastanchury, as adminis-

tratrix with the will annexed of the estate of said

Domingo Bastanchury, respectfully shows:

1. Said Domingo Bastanchur}^ died on or about

July 21, 1909, in the County of Orange, State of

California, he, said decedent, being at the time of

his death a resident of said county and leaving

estate therein. Said Domingo Bastanchury left a

last will and testament dated October 30, 1893,

wherein one Orel M. Goldaracena was named as

executor, who, thereafter, to-wit. May 22, 1918, in

writing renounced his right to act as executor of

said will. June 18, 1918, your petitioner filed her

petition with the clerk of this court for the admis-

sion of said will to probate, and the issuance to

her of letters of administration with the will an-

nexed of the estate of said decedent. Such pro-

ceedings were thereafter had in the matter of said

estate that July 5, 1918, this court, by its order

duly given and made, admitted said will to probate

as the last will and testament of said decedent,

and directed letters of administration with the wiU

annexed to issue to petitioner upon her taking the

oath required by law and giving bond as required

by said order. Thereafter, and on the same day,
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petitioner duly qualified by taking such oath and

giving such bond, and thereupon the clerk of said

court, under the seal thereof, on the 5th day of

July, 1918, issued such letters of administration

to your petitioner, which letters have not been

revoked, and she ever since has been, and now is,

the duly appointed, qualified and acting adminis-

tratrix with the will annexed of the estate of said

deceased. [144]

2. Thereafter, to-wit, August 28, 1918, your

petitioner as administratrix with the will annexed

of the estate of said Domingo Bastanchury, de-

ceased, commenced an action in the Superior Court

of the County of Los Angeles, State of California,

which action is entitled ''Maria Bastanchury, ad-

ministratrix with the will annexed of the estate

of Domingo Bastanchury, deceased, plaintiff, v.

Murphy Oil Company, a corporation, and Edmund

W. Bacon, defendants", which action is numbered

and designated on the files of said court "B-66477".

Reference is hereby made to the complaint in said

action for further particulars as to the facts on

which plaintiff's right to relief therein was based,

and the nature and character of the relief prayed

for therein, a copy of which complaint is hereunto

annexed, marked ''Exhibit A" and made a part

hereof. Thereafter the defendants in said action

filed their answer denying the allegations of the

complaint. Said action is still pending and un-

disposed of.
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3. Your petitioner is the widow of said Do-

mingo Bastanchury, and Dominic J. Bastanchury,

Gaston A. Bastanchury, Joseph F. Bastanchury

and John B. Bastanchury are the only children of

said Domingo Bastanchury, and, with your peti-

tioner, are the only persons entitled to share in

the estate of said Bastanchury, either as his heirs

at law or under or by virtue of his last will.

4. After the filing of the answer in said action,

as aforesaid, negotiations were entered into be-

tween your petitioner and the defendants in said

action for the settlement and compromise thereof

without further litigation, and April 25, 1919, an

agreement of settlement and compromise was en-

tered into between your petitioner and the defend-

ants in the said action, subject to the approval of

this court, the terms and conditions of which agree-

ment are as follows, to-wit:

(1) Murphy Oil Company, a corporation, on or

before April 29, 1919, shall pay to your petitioner

the sum of six hundred thousand dollars ($600,-

000.00) in cash, and execute and deliver [145] to

your petitioner, as administratrix, as aforesaid, its

six (6) promissory notes in the sum of one hundred

thousand dollars ($100,000.00) each, each bearing

date of April 29, 1919, and payable at Los Angeles,

California, respectively, on or before thirty (30)

days, sixty (60) days, ninety (90) days, one hun-

dred and twenty (120) days, one hundred and fifty

(150) days and one hundred and eighty (180) days
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after the date thereof, without interest prior to

their maturity.

(2) In consideration of the payment of said

sum of $600,000.00, and the execution and delivery

of said notes, (a) petitioner shall secure an order

of this court, upon this petition and the consent

of your petitioner and all other parties interested

in the estate of Domingo Bastanchury, whether as

heirs at law, legatees or devisees, approving this

agreement of compromise and settlement; (b) your

petitioner, as administratrix of the estate of said

Domingo Bastanchury, deceased, shall execute and

deliver to the attorneys for the defendants in said

action a release, acquittance and discharge of each

of the defendants therein, and all other persons

and corporations who have heretofore owned or

claimed, or now own or claim, any interest through

or under said Murphy Oil Company in or to any

of the lands conveyed by said deed of December

15, 1904, from and of all claims or causes of action

for damages, or otherwise, on account of the al-

leged frauds referred to in said complaint also all

other like claims or causes of action on behalf of

said estate which have arisen or accrued by reason

of the alleged acts, conduct and transactions of any

of the defendants mentioned in said complaint; (c)

your petitioner, Maria O. Bastanchury, and said

Dominic J. Bastanchury, Gaston A. Bastanchury,

Joseph F. Bastanchury and John B. Bastanchury

shall cause to be executed and delivered to the at-
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torneys for the defendants in said action, [146]

a release, acquittance and discharge of each of the

defendants in said action, and also all other per-

sons and corporations who have heretofore owned

or claimed, or now o'^ati or claim, any interest,

through or under said Murphy Oil Company, in

or to any of the lands conveyed by said deed dated

December 15, 1904, from and of all claims or causes

of action for damages, or otherwise, on account of

the alleged frauds referred to in said complaint,

and also all other like claims or causes of action

belonging to them or any of them, or in which they

or any of them are interested, or which said estate,

or the administratrix thereof, or any of them,

claim, or might claim, to have arisen or accrued

by reason of the alleged acts, conduct and transac-

tions or any of them, mentioned in said complaint;

which release shall contain an agreement of in-

demnity, and shall be in such form as shall be

approved by the attorneys for the parties plaintiff

and defendant in said action; (d) petitioner shall

cause the said action pending in the Superior Court

of the County of Los Angeles, to be dismissed, with-

out costs to any of the parties thereto; or, if the

defendants in said action shall so elect, petitioner

shall join with the defendants therein in causing

a judgment to be entered in said action in favor

of the plaintiff for the sum of one million two

hundred thousand dollars ($1,200,000.00), as dam-
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ages on account of the frauds alleged in said com-

plaint, but without costs, and, if said defendants

shall elect to have such judgment entered, them,

upon receipt of said sum of six hundred thousand

dollars ($600,000.00) in cash, and said promissory

notes, aggregating the further sum of six hundred

thousand dollars ($600,000.00), plaintiff in said

action shall forthwith cause satisfaction of said

judgment to be entered of record.

5. Your petitioner further shows that it would

require several years, and involve the estate herein

in large expense, to prosecute said action so pend-

ing in the Superior Court of the County of Los

Angeles to a final determination thereof; and, while

your petitioner is advised and believes that she, as

[147] plaintiff in said action, has a meritorious

cause of action and should succeed therein, she,

and all other parties interested in said estate, are

desirous of settling and compromising said action

upon the terms hereinabove set forth, and she al-

leges that said agreement of compromise and settle-

ment is just, reasonable, and for the best interests

of the estate and all persons interested therein.

WHEREFORE petitioner prays that an order

may be made by this court authorizing and approv-

ing said compromise and settlement and authoriz-

ing your petitioner, as administratrix with the will

annexed of said Domingo Bastanchury, upon re-

ceiving the consideration in this petition mentioned,
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to execute and deliver such agreements, contracts

and other instruments, as may be necessary to carry

said agreement of settlement and compromise into

effect, or, for such other order as may be proper

in the premises.

MARIA BASTANCHURY
Administratrix with the will annexed of

Domingo Bastanchury, deceased,

Petitioner.

BENJAMIN E. PAGE & ARTHUR C. HURT,
Attorneys for Petitioner.

CONSENT TO THE GRANTING OF THE
FOREGOING PETITION.

The undersigned, Maria O. Bastanchury, widow

of Domingo Bastanchury, and Dominic J. Bastan-

chury, Gaston A. Bastanchury, Joseph F. Bastan-

chury and John B. Bastanchury, sons of Domingo

Bastanchury, hereb}^ join in the prayer of the

foregoing petition, and do consent to, and request

the court to make, an order as therein prayed for.

Dated April 25, 1919.

MARIA O. BASTANCHURY,
DOMINIC J. BASTANCHURY, [148]

GASTON A. BASTANCHURY,
[Seal] JOSEPH F. BASTANCHURY,

JOHN B. BASTANCHURY.
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State of California,

County of Orange.—ss.

On this 26tli day of April in the year one thou-

sand nine hundred and 19 A. D. before me Ruby

Esmay, a Notary Public in and for said County,

residing therein, duly commissioned and sworn, per-

sonally appeared Maria O. Bastanchury, Dominic

J. Bastanchury, Gaston A. Bastanchury, Joseph F.

Bastanchury, John B. Bastanchury, personally

known to me to be the persons whose names are

subscribed to the within instrument, and acknowl-

edged to me that they executed the same.

IN WITNESS WHEREOF, I have hereunto

set my hand and affixed my official seal the day

and year in this certificate first above written.

[Notarial Seal] RUBY ESMAY,
Notary Public in and for the County of

Orange, State of California,

State of California,

County of Orange.—ss.

Maria A. Bastanchury, being first duly sworn,

says: That she is the person named as peti-

tioner in the foregoing petition; that she has read

said petition, and knows the contents thereof, and

that it is true of her own knowledge, except as to

the matters therein stated upon information or be-

lief, and as to those matters she believes it to be

true.

MARIA BASTANCHURY.
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Subscribed and sworn to before me this 26th day

of April, 1919.

[Notarial Seal] RUBY ESMAY,
Notary Public in and for the County of

Orange, State of California. [149]

(Title of Superior Court and Cause.)

WHEREAS, in and by the complaint on file in

the above entitled action said plaintiff states and

asserts against said defendants various alleged

causes of action and alleged rights or claims to

relief, all based upon certain fraudulent act or

conduct alleged to have been heretofore committed

by or on behalf of said defendants; and

WHEREAS, each of said defendants has denied

and disputed at all times heretofore and does now

deny and dispute each and every of said charges,

also the existence at this time or at any time of

any liability or duty of any kind whatsoever, either

legal or equitable in favor of said plaintiff or of

any other person whatsoever claiming under or

through said decedent which has heretofore arisen

out of or could hereafter arise out of or directly

or indirectly in connection with the acts, conduct

and transactions mentioned in said complaint, or

any of them, in so far as said acts, conduct and

transactions ever had any existence in reality or

in fact; and
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WHEREAS, nevertheless, said plaintiff, acting

with and upon the consent and approval of each of

the undersigned, has agreed with said Murphy Oil

Company upon a compromise and settlement of all

[150] of said disputed rights, claims, causes of

action and liabilities, including especially and pri-

marily all claims or causes of action for damages

on account of said alleged fraudulent acts and

transactions which are stated or asserted in said

complaint or might be therein or otherwise claimed

or asserted by said Administratrix against said de-

fendants, or either of them; and

WHEREAS, said Murphy Oil Company has

heretofore paid to said Administratrix, partly in

cash and partly by the execution and delivery of

its promissory notes the sum which said Adminis-

tratrix undertook by said agreement to accept in

compromise and settlement of all of said rights,

claims and causes of action.

NOW, the undersigned, Maria Bastanchury,

Dominic J. Bastanchury, Gaston A. Bastanchury,

Joseph F. Bastanchury, and John B. Bastanchury,

being all of the heirs at law, as well as all of the

legatees of said decedent, in consideration of the

payment so made by said Murphy Oil Company

to said Administratrix, do hereby jointly and sev-

erally release, acquit, and discharge each of the

defendants above mentioned, also all other persons

and corporations who have heretofore owned or

claimed or now own or claim any interest through
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or under said Murphy Oil Company in or to any

of the lands conveyed by that certain deed dated

December 15, 1904, a copy of which is set forth

in paragraph VIII of said complaint, from and

against all claims or causes of action for damages

on account of said alleged fraud, involved or re-

ferred to in said complaint, also all other like

claims or causes of action belonging to the under-

signed or any of them or in which they or any of

them are in any manner interested which said Ad-

ministratrix and the undersigned or any of them

claim or might claim to have arisen or accrued by

reason of the alleged acts, conduct and transactions

or any of them mentioned in said complaint. [151]

And in consideration of said compromise and set-

tlement of said alleged claims for damages, the

undersigned do hereby jointly and severally re-

lease, acquit and discharge each of the releasees

above named or described from and against all

other claims or causes of action involved or re-

ferred to in said complaint, also all other rights,

claims, or causes of action of whatsoever nature

which said Administratrix and the undersigned, or

any of them, claim or might claim as against said

releasees or any of them or in which said Admin-

istratrix and the undersigned or any of them claim

or might claim to be interested, which arose or

accrued or which might be claimed to have arisen

or accrued by reason of said alleged acts, conduct

and transactions or any of them.

Mr. Ben R. Meyer, having acted as inter-

mediary between the respective parties in the
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course of the negotiations leading up to said com-

promise and settlement, the undersigned and each

of them hereby declare and acknowledge that

throughout said negotiations it has been under-

stood by the undersigned that said Meyer ex-

pected to be compensated for his services as such

intermediary in part by said Murphy Oil Company

and in part by said Administratrix and the under-

signed.

The undersigned, jointly and severally, hereby

agree to indemnify and protect the releasees above

mentioned and each of them from and against all

rights, claims and causes of action hereinbefore

mentioned, in respect of all liabilities involved

therein or based thereon and now or hereafter ex-

isting or claimed to exist in favor or for the benefit

of any persons or person, corporations or corpora-

tion, claiming or who shall claim through or under

Domingo Bastanchury, deceased, as creditor or

otherwise, or through or under any of the [152]

undersigned, also from and against all loss, costs

and attorneys' fees hereafter suffered or borne by

said releasees or any of them on account of or in

respect of said liabilities or any of them.

WITNESS our hands this 26th day of April,

1919.

MARIA BASTANCHURY,
DOMINIC J. BASTANCHURY,
GASTON A. BASTANCHURY,
JOSEPH F. BASTANCHURY,
JOHN B. BASTANCHURY. [153]
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(Title of Superior Court and Cause.)

RECEIPT AND AGREEMENT TO SATISFY
JUDGMENT.

Plaintiff in the above entitled action hereby

acknowledges receipt of the sum of One Million

Two Hundred Thousand Dollars ($1,200,000.) in

full and entire satisfaction of the judgment made

and entered in the above entitled cause on the

day of April, 1919, and hereby agrees

and undertakes to cause to be entered in said

action full and entire satisfaction of said judg-

ment whensoever thereunto requested by the de-

fendants in said action.

MARIA BASTANCHURY,
As Administratrix with the will annexed

of the Estate of Domingo Bastanchury.

deceased.

[Seal] BENJAMIN E. PAGE,
W. E. MITCHELL,
ARTHUR C. HURT,
HUNSAKER, BRITT & EDWARDS,

Attorneys for Plaintiff. [156]
*•

State of California,

County of Los Angeles.—ss.

On this 29th day of April A. D., 1919, before

me, Nina Cleaver, a Notary Public in and for the

said County and State, residing therein, duly com-

missioned and sworn, personally appeared Maria

Bastanchury, as Administratrix with the Will an-

nexed of the Estate of Domingo Bastanchury, de-
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ceased, known to me to be the person whose name
is subscribed to the within instrument, and ack-

nowledged to me that she executed the same as

such Administratrix.

IN WITNESS WHEREOF, I have hereunto

set my hand and affixed my official seal the day

and year in this Certificate first above written.

[Seal] NINA CLEAVER,
Notary Public in and for said County

and State. [157]

EXHIBIT ''C."

Sheet No Account No. 109-a

New Ledger a/c 153

S. & E. LEGAL-BASTANCHURY A/C

Date
1918

Items
Debits Credits

D A
From Debits C Credits C Balance

Amounts Brought Forward

Oct. 25 Transf from S & E Legal

W. Lee 19.60

9.30

1.00

306.61

PI4940—

B

"5076 "
" 5261 y2 10 Copies

Oil World
" 5283 B. W. Lee
C743 Conf with JHE a/c

trip to Warren, Pa., to

interview Johnson 5/6-

5/11 62.77

399.28

" Portion of PI5300 work on
lawsuit maps

22 Ck 19521 J H Emmert
25 " 19252 W S Lane—Chauffr

for JHE
31 Trips to LA. to see Mr Lee

L L Bauers time etc
'

' Engineers services in connection

with maps
" B. W. Lee services
" Tax Bonds 5 maps (Nat'l

Surety Co.)
" Transf from Special Exp.

J808 399.28

J808
C748

J814

PI5339
" .5341

'
' 5349

J815a

93.00

500.00

20.00

15.65

225,00

1,250.00

40.00

164.98 2,707.91
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PI5234—Chauffer services for

WCM & JHE 124.98

PI5236 Work on record

maps 15.00

C738 Eecording maps 25.00

164.98

Nov. 29 Ck 19940—Oscar Lawler C761 2,500.00

7 " 19659—W. S. Lane—Exp
a/c for J H Emmert "752 8.10

11 " 19711 B. W. Lee Fee "754 5,000.00
" " 19712 Oscar Sutro Fee " " 5,000.00
" " 19713 E. E. Millikin Fee " " 5,000.00
" " 19714 Oscar Lawler Fee " " 5,000.00

30 B. W. Lee transferred to a/c
Payable "817 5,000.00

" Map work—J. M. Kemerer PI5401 403.50
" B. W. Lee—Atty's fees " 5405 5,531.01
" Atty's expense " 5417 501.25 26,651.77

Dec. 4 Ck 20044 to J. H. Emmert C765 500.00

Amounts Carried Forward 32,151.77 5,000.00

Ml [159]

EXHIBIT "C."

Account No. 109a Sheet No

S. & E. LEGAL-BASTANCHURY A/C

Date Items D A
1918 Debits Credits From Debits C Credits C Balance

Amounts Brought Forward 32,151.77 5,000.00 Ml

Dec. 4 Ck 20046 Oscar Lawler
19 " 20211 " "
3 Trip to LA to see Mr. Lee

31 Map work
" Oscar Lawler Services
" Mr. Lee a/c Millikin bill

" Time & Serv. re interviews with

Johnson on 10/28 & 10/30
& 11/4

" Eoy Oil Exp.

C765 1,500.00
" 770 1,000.00

JC172
PI5468

1.40

39.00
" 5473 2,000.00
" 5477 1,134.17

" 5479 75.00 32,901.34

J832 32,901.34

37,901.34 37,901.34

M2 [160]
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Sheet No.. Account No. 153

EXHIBIT "D."

LEGAL-BASTANCHURY A/C
Old Ledger a/c 109-a

Date
1919

Items
Debits Credits

D A
From Debits C Credits C Balance

JC173 4.10 V

PJ5534 14.00 V

" 5537 5200.50 V
" 5538 8000.00 V
" 5542 5000.00

18218.60 *
V 18218.60

JC174 5.28 V
" 175 5.00 V
PJ5593 3500.00

21728.88 *
V 21728.88

JC176 2.60 V
PJ5662 5000.00

26731.43 *
V

" 5736 44.50 V
" 5738 5596.36 V

" 5754 549.60 V 9690.46
" 5767 3500.00

36421.94 *
V 36421.94

Jan. 8 Lunch & Garage bill on 3 LA
trips

31 Engineer Services coloring maps
etc.

" Bradner W, Lee & Louis Baar
services

" Oscar Lawler—Atty fees
" E. E. Millikin '' "

Feb. 7 T G Sutherland Expenses
17 " " Hotel and meals
28 Oscar Lavi^ler—Atty fees

Mar 28 Expense—lA. Schinneller &
T. G. Sutherland

31 Osear Lawler—Atty' fees

Apr 30 Bradner W. Leo services
" Oscar Lawler "
" Pillsbury, Madison & Sutro

services
" Oscar Sutro—Atty' fee

May 5 Poste, Postage, Clock rental

See a/c 154
" Lunch & parking garage &

5 copies Wh. News
1 Documentary Stamps MFT

note

2 T G Sutherland services

" A Schinneller "
.

" Lew Bauer "

10 Bay Frich "

21 Jas. L. Johnson "

31 B W. Lee Atty fees.
" <

' (W, R. Poundstone)
" Oscar Lawler Atty fees
" " " expenses
" E. E. Millikin "
" Ben R. Meyers Services
" O'Melveny, Millikin & Fuller-

fees
a " " " expense
" Pillsbury, Madison & Sutro "

June 30 Misc charges B. W. Lee
Amounts Carried Forward

JC177 XXX

2.25 V

C821 120.00 V
(< (

(

1000.00 V
a < < 1000.00 V
(( (

(

1000.00 V
" 822 1000.00 V
" 828 500.00 V

PJ5805 15000.00 V
{ I ii 500.00 V
" 5806 15000.00 V
li i I 2041.17 V
" 5812 304.00 V
" 5814 35000.00 V

" 5816 15000.00 V
( ( t ( 336.76 V 88158.82
" 5819 354.64 V 124580.76
" 5896 16.62 V

124597.38 Nl

[161]

*Pencil extensions or additions.
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EXHIBIT ^'D."

Account No. 153 Sheet No..

LEaAL-BASTANCHURY A/C
Date Items
1919 Debits Credits From

D A
Debits C Credits C Balance

Amounts Brought Forward

June 30 Pillsbury, Madison & Sutro
exp a/c services

July 31 Oscar Lawler

Aug 31 Pillsbury, Madison & Sutro fees

Sept 30 Miller, Smith, Caufield,

Paddock & Perry

Oct 31 O'Melveny, Millikin & Fuller

Dec 31 Eev & Exp Ray Oil

Amounts Carried Forward

124597.38 582.17

PJ5885 565.55
125162.93 '

V 125162.93

" 5941 300.00
125462.93 '

V 125462.93

" 6022 45000.00 V 170462.93

" 6084 347.46
170810.39 '

V 170810.39

" 6159 66.85 V 170877.24
J913 1708'r7.24

170877.24 170877.24

N2

[162]

Sheet No Account No. 196

BASTANCHURY ACTION (E)

Date Items

1919 Debits Credits

Amounts Brought Forward
Apr 26 Note to Murphy Family Trusts

Maria Bastanchury
Admx

Dec 31 Rev & Exp Roy Oil

From Debits
D
C Credits

A
C Balance

J868 600000.00

"869
"913

600000.00
1200000.00

120000000

1200000.00 1200000.00
01

[163]

*Pencil extensions or addition!^



Commissioner of Internal Revenue 179

INDENTURE
of Conveyance, Transfer and Sale

and of Lease

MURPHY OIL COMPANY
and

STANDARD OIL COMPANY
Dated December 1, 1913. [164]

State of Michigan,

County of Wajoie.—ss.

I, Walter P. Clark, a Notary Public in and for

the said County of Wayne and State of Michigan,

do hereby certify that I have compared the attached

copy of Indenture of Conveyance, Transfer and

Sale and of lease, dated December 1, 1913, made be-

tween Murphy Oil Company and Standard Oil

Company, which said original is in the office of

John H. Emmert, Vice-President of said Murphy

Oil Company, 2204 Penobscot Building, Detroit,

Michigan, and I do certify that the said attached

copy is a true, exact, complete and perfect copy of

said original.

In witness whereof, I have hereunto set my hand

and seal this 26th day of September, A. D. 1928.

[Seal] WALTER P. CLARK,
Notary Public, Wayne County, Michigan.

My commission expires April 3, 1929.
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State of Micliigan,

County of Wayne.—ss.

John H. Enimert, being duly sworn, deposes and

says that he is an officer, to-wit, Vice-President of

the Murphy Oil Company and that as such he has

custody of the original Indenture of Conveyance,

Transfer and Sale and of Lease, dated December

1, 1913, between Murphy Oil Company and Stan-

dard Oil Company, and that he has compared the

attached copy of said Indenture with the original

thereof and that the said attached copy is a true,

exact, complete and perfect copy of said original.

And further, deponent saith not.

JOHN H. EMMERT.
Subscribed and sworn to before me this 26th day

of September, 1928.

[Seal] WALTER P. CLARK,
Notary Public, Wayne County, Michigan.

My commission expires April 3, 1929. [165]

THIS INDENTURE, of conveyance, transfer

and sale and of lease, made at San Francisco, Cali-

fornia, this first day of December, 1913, by and be-

tween MURPHY OIL COMPANY, a corporation

organized and existing under the laws of the State

of California, the party of the first part, the grantor,

vendor and lessor, herein called the first party, and

STANDARD [Parties.*] OIL COMPANY, a simi-

lar corporation organized and existing under the

laws of the State of California, the party of the

*Words set in brackets indicate marginal notes appearing in the Indenture.
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second part, the grantee, purchaser and lessee, herein

called the second party,

WITNESSETH:
Payments.

The second party, in consideration of the convey-

ance [Payments.] and sale and of the lease all as

hereinafter set forth and independently of and in

addition to the royalties and other considerations in

this instrument herein and hereinafter provided has

paid to the first party the sum of ten dollars

($10.00) and other sums and other considerations,

the receipt of which by the first party is hereby

acknowledged, and agrees to further pay indepen-

dently of the said royalties and said other considera-

tions to the first party the sum of one million dol-

lars ($1,000,000.00) on or before four (4) months

from the date hereof with interest at the rate of

five per cent per annum from date until paid; also

the further sum of two hundred and fifty thou- [166]

sand dollars ($250,000.00) on or before fifteen (15)

months from the date hereof; also the further sum

of two hundred and fifty thousand dollars ($250,-

000.00) on or before eighteen (18) months from the

date hereof; also the further sum of two hundred

and fifty thousand dollars ($250,000.00) on or be-

fore twenty-one (21) months from the date hereof;

also the further sum of two hundred and fifty thou-

sand dollars ($250,000.00) on or before twenty-four

(24) months from the date hereof; also the further

sum of five hundred thousand dollars ($500,000.00)
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on or before thirty (30) months from the date here-

of; also the further sum of five hundred thousand

dollars ($500,000.00) on or before thirty-six (36)

months from the date hereof; also the further sum

of five hundred thousand dollars ($500,000.00) on or

before forty-eight (48) months from the date here-

of; and also the further sum of five hundred thou-

sand dollars ($500,000.00) on or before sixty (60)

months from the date hereof. The first party shall

not be entitled to interest on any of the payments

to be made as hereinabove set forth (except on the

first of said payments) prior to the date on which

said payments are due as hereinabove set forth and

the second party covenants that it will without delay

and well and truly make all of the said payments

at the time herein provided. All of said payments

shall be paid to the first party at its principal place

of business in East Whittier, California, or at such

place or bank in California as previously desig-

nated by writing addressed to the second party

from time to time by the first party, or [167] fail-

ing such designation the second party shall make
such payments to the credit of first party at a bank

of good standing in California, and promptly notify

the first party thereof.

It is further stipulated and agreed that all of

said payments and also all other cash payments for

royalties herein provided to be paid under this

instrument, and all other rents which are herein

provided to be paid in cash shall be paid in standard

gold coin of the United States of America and that
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by the word '* dollar" wherever used in this instru-

ment is meant that each dollar shall be of the stan-

dard weight and fineness observed at the Mint of

the United States and fixed by its laws at the time

said pajnnent is due.

And it is further expressly understood and agreed

by and between the first party and second party

that no acceptance by the first party of any cur-

rency, legal tender, checks, coin, money or value

whatever except standard gold coin of the United

States of America as hereinbefore specified in pay-

ment of any installment or installments of rent shall

be construed to be a waiver on the part of the first

party of the right, after thirty (30) days' notice

to second party, to demand the payment of any other

unpaid installment or installments of rent or other

cash payment herein provided in standard gold coin

of the United States of America as hereinbefore

specified.

CONVEYANCE, TRANSFER AND BILL
OF SALE.

The first party, for and in part consideration of

the payments made and by the second party to be

made as [168] [Bill of Sale of all Property; Ex-

ceptions.] hereinbefore set forth, and of the other

considerations paid and delivered by the second

party hereinbefore referred to, has granted, bar-

gained, sold, conveyed, transferred, assigned, and

set over, and does hereby grant, bargain, sell, con-

vey, transfer, assign and set over unto the second
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party absolutely, and for and as the sole property

of the second party, and free and clear of all en-

cumbrances, and with full warranty of the title of,

the first party thereto, all the property of every

nature whatsoever (inclusive of all fixtures and ap-

purtenances and exclusive only of the land itself

and such buildings and personal property as may

be expressly reserved unto and by the first party

according to an inventory to be signed by the

parties hereto), in or on, about or between the four

parcels herein described or any of them, or there-

unto belonging or in any manner appertaining,

which has heretofore been employed or used or in-

stalled for use or owned by the first party in con-

nection with or between any of the four parcels of

land herein described or in the drilling or operation

of the premises herein described or in the develop-

ment, production, marketing or transportation of

oil; including all oil wells and their appurtenances,

buildings and other structures, camps, camp houses

and their furnishings and fittings, machinery,

pumps, tanks, tankage, tools, supplies, horses, and

personal property of every kind, tracks, switches,

loading racks, and all other equipment or appliances,

together with oil, gas and water pipe lines, tele-

phone and telegraph lines (except such water lines

as are reserved to the first party in the [169]

inventory hereinbefore referred to), and rights ap-

purtenant thereto, and together with water to which

the first party is entitled as the holder of ten shares

of water stock or as the owner of the lands herein
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described, but only so much of such water as may be

[Water.] required by the second party in the

economical and reasonable operation of the premises

hereinafter leased, as herein provided^ and all rights

of way for such pipe lines and telephone and tele-

graph lines, and [Rights of way.] other rights of

way and easements, between any of the four par-

cels herein described, and any one or more of the

other of said parcels ; it being the intent hereof that

the second party shall own and have all and singular

said property and rights and privileges belonging

to, possessed or used or installed for use by the first

party in the conduct of its oil business including

all property possessed or used or installed for use by

the first party, in the operation of the premises

herein described and in the development, produc-

tion, transportation and marketing of oil therefrom

or from any part thereof. Nothing in this instru-

ment contained, however, shall be so construed as

to obligate the first party to transfer or convey to

the second party any part or portion of said land

itself nor shall this instrument or any provision

herein contained be so construed as to operate as

a transfer or conveyance from the first party to the

second party of any part or portion of said land

itself. [170]

LEASE.

The first party for and in part consideration of

the payments made and by the second party to be

made as hereinbefore set forth and of the other con-

siderations paid by the second party hereinabove
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referred to and of the covenants, conditions and

agreements herein contained by the second party to

be duly and faithfully kept and performed, and

subject to the limitations [Mineral Grant.] herein

contained, has granted, bargained, sold and con-

veyed, and does by these presents grant, bargain,

sell and convey, unto the second party all the petro-

leimi oil, natural gas and kindred mineral substances

in and under the premises hereinafter described, as

parcels one and two, and has leased and let, and by

these presents does lease and let unto the second

party, its successors and assigns, the said [Lease.]

premises for a term of forty (40) years from the

date hereof, with the exclusive right to the posses-

sion of the premises (except as herein otherwise

expressly [Term.] provided with reference to the

first party), and with the exclusive right and privi-

lege of prospecting for, drilling for, developing, pro-

ducing and removing petroleum oil, natural gas and

kindred mineral substances in and from said prem-

ises during said term.

Said parcels one and two are situate in the

Counties of Orange and Los Angeles, in the State

of California, and are more particularly described

as follows, to wit:

PARCEL ONE:

[Parcel One East Whittier lands.]

Being all of blocks three (3), six (6), seven (7),

ten (10) and twelve (12) of Tract No. 159 in the

[171] County of Los Angeles, State of California, as

recorded in Map Book 14, pages 14 and 15, and Map
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Book 17 pages 190 and 191 of Records of said

county; and those portions of blocks four (4), five

(5) and (9) of said Tract 159, lying northeasterly of

a line formed by projecting the center line of blocks

eleven (11) and twelve (12) of the Subdivision of

the East Whittier Rancho, as shown upon a map

recorded in Book 43 pages 15 and 16 Miscellaneous

Records of Los Angeles County, in a southeasterly

direction to a point of intersection with the common

boundary of blocks five (5) and seven (7) of said

Tract 159. The area of the fractional blocks four

(4), five (5) and nine (9) above described being

respectively five hundred seventy-three and thirty-

five hundredths (573.35) acres, more or less; forty-

five and twenty-hundredths (45.20) acres, more or

less ; and five and six hundredths (5.06) acres, more

or less.

Also, that portion of block four (4) of said Tract

159 described as follows;

Beginning at a 6"x6'' Redwood Post in the north-

erly line of Sixth street, distanct south fifty-six

degrees (56°) nineteen minutes (19') east one hun-

dred ninety (190) feet from the southerly corner

of Block nine (9) Tract 159 as recorded in Map
Book 17 pages 190-191 Records of Los Angeles

County; thence north thirty-three degrees (33°)

forty-one minutes (41") east six hundred thirty

(630) feet to a 6''x6'' Redwood Post; thence south

fifty-six degrees (56°) nineteen minutes (19') east

one thousand sixty-six (1066) feet; thence south

sixty degrees (60°) fifty-four minutes [172] (54')
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west four hundred fifty-three seven-tenths (453.7)

feet; thence south eighty-seven degrees (87°) fifty-

four minutes (54') west three hundred eighty-seven

and two-tenths (387.2) feet, more or less, to a point

in the northerly line of Sixth street extended ; thence

north fifty-six degrees (56°) nineteen minutes (19')

west five hundred forty-five (545) feet more or less,

to the point of beginning, containing twelve and

fifty-seven hundredths (12.57) acres, more or less.

PARCEL TWO:

[Parcel Two Rancho Los Coyotes Lands.]

In Los Angeles County, State of California, de-

scribed as follows, to wit:

(a). The north half and the southwest quarter

of section thirteen (13), township three (3) south,

range eleven (11) west, S. B. B. & M., in the Rancho

Los Coyotes.

(b). In Orange County, State of California, de-

scribed as follows, to wit:

All of section seventeen (17), eighteen (18), nine-

teen (19) and twenty (20) (except the north quar-

ter of section seventeen (17) and the southwest

quarter of section nineteen (19) ), township three

(3) south, range ten (10) west, S. B. B. & M., in

the Ranchos Los Coyotes.

[Other rights Granted.]

Together with the right exclusive of all others

(except as herein otherwise expressly provided with

reference to the first party) of entering upon said

premises at all times with the right of ingress, egress
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and regress to and from the same for the purpose

of pros- [173] pecting for, drilling for, develop-

ing, producing, storing and removing such petrol-

eum oil, natural gas and kindred mineral substances

on, in and from said premises, with the right to

construct, maintain and use thereon all buildings,

tanks, machinery, plant, equipment and apparatus,

pipe lines for the transportation of oil, gas and

water, telephone and telegraph lines, and with all

rights of way therefor, tankage and other structures

and facilities, for the prospecting of, drilling on,

developing from, producing from, transportation

from and storage on said premises of petroleum oil,

natural gas and kindred mineral substances whether

produced or obtained on or from said premises or

elsewhere; provided, however, that such substances

produced or obtained elsewhere may be stored on

said leased premises at such locations as may be

[Water.] selected by and with and upon the con-

sent of first party in writing first had and obtained

;

and for the distribution of water for use only upon

said premises ; the first party reserving to itself the

one-fourth (i/4) part of all the petroleum oil pro-

duced and saved by the second party on said prem-

ises in excess of seven hundred and thirty thousand

(730,000) barrels in any [Royalty reserved.] one

year during the first five (5) years from the date

hereof, and the one-fourth (14) part of all the petrol-

eum oil produced and saved by the second party

on and from said premises after five (5) years from

the date hereof, and the one-fourth (1/4) part of
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all kindred mineral substances (except gas) ex-

tracted and marketed from said premises by the

second party. [174]

[Existing leases.]

The rights and privileges herein granted are taken

by the second party subject to all existing rights

of way, licenses and easements over, across and

upon said premises and subject to all existing leases

of surface rights in and to portions of the prem-

ises, all of which leases will expire on or before the

1st day of January, 1915.

[Second party to have free use of oil, gas and

water.]

The second party may, while this instrument re-

mains in force, or while it is occupying any part of

the premises pursuant hereto, develop water on the

premises and shall have the free use during said

time of such oil, gas, and water as it may develop

or find upon said premises, together with the right

to take the same at such times and in such manner

as it may deem fit, but only for its necessary and

economical operations under the terms of this in-

strument, and with as little waste as may be con-

sistent with economic and reasonable use, on, to,

from or between said parcels One, Two, Three and

Four herein described, or either or any of them, in

prospecting for, drilling for, developing, produc-

ing, storing or transporting petroleum oil, gas or

kindred mineral substances, and for domestic use

on any of the parcels herein described.
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[Reservations by first party.]

The first party expressly reserves to itself, its

agents, servants, employees or other representative

or representatives, the right and privilege of enter-

ing upon said real property and the whole thereof

at any and all times for the purpose of inspecting

the same and inspecting the operations of the second

party thereon, and (subject always and subordinate

to the right of [175] the second party to operate

and use the premises as hereinafter provided) also

reserves the right and privi- [Inspection of prem-

ises.] lege at all times freely and uninterruptedly

to use in such manner as to it may seem fit, the

surface of the premises herein leased, and to farm,

pasture, cultivate and remove the crops and other

farm products and [Surface rights.] all trees

growing upon, from and off the surface of said

leased premises. All water not taken or used by

[Water reserved to first party.] the second party,

as and for the purposes herein permitted, is hereby

expressly reserved by the first party to itself, to-

gether with the right to take and use the same in

such manner and at such times as the first party

may see fit and for its own use and benefit, together

with the right to construct, maintain and keep in

repair, but always at first party's own expense, all

pipes, [Pipe lines; Reservoirs.] pipe lines, reser-

voirs or other closed conduits for the conservation

and transportation of such water as to the first

party may seem necessary or convenient [Reser-

vations subordinate to second party's rights.] All
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use by the first party of the surface of said land

indnding the right of the first party herein re-

served to farm, pasture, cultivate and remove the

crops and other farm products and trees, and to

conserve and transport water and construct and

maintain pipes, pipe lines, reservoirs and other

closed conduits, shall at all times be with as little

interference with the operation of the second party

hereunder as possible and shall be subject and

subordinate to the rights of the second party herein

granted to drill, develop, extract, store, transport

and remove petroleum oil, gas or kindred mineral

substances from the premises, or to develop and

use water, and shall not inter- [176] fere with

such rights whenever the second party shall desire

to exercise the same.

[Second party held harmless from claims for dam-

age from first party's use of surface rights or

handling of royalty oil or to first party's agents

or property.]

The first party covenants and agrees to hold the

second party harmless from any and all claims and

demands of any nature whatsoever which may be

made against the second party for damages or

injuries suffered, or claimed to have been suffered,

whether the same be personal injuries or injuries

or damage to property arising out of, or connected

with the farming operations of the first party or

other use by the first party of the surface rights

of the premises herein leased to the second party,

or of any part thereof or the use of any of the
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other rights herein reserved to the first party or

arising out of, or connected with, the taking, stor-

ing, use, or transportation by the first party of

water, or petroleum oil or gas or kindred mineral

substances, and will likewise save and hold second

party free and harmless of and from all costs,

expenses and counsel fees which second party may
be compelled to pay out in defending itself and its

property from any such claim or claims. The first

party further covenants and agrees that any and

all farming operations on, or other use of the sur-

face rights of, the premises herein leased to the

second party, or the taking, storing, use or trans-

portation by the first party of w^ater or petroleum

oil or gas or kindred mineral substances, shall be

at the sole risk of the first party, or of any person

holding or acting under the first party in that

behalf. The first party covenants and agrees that

the second party shall not be liable to the first party

for pollution of water, or damage [177] to crops,

livestock, improvements or other property, by seep-

age, overflowing or leakage of oil or water, or by

breakage or bursting of pipes or otherwise, or for

any damage to crops, livestock, improvements, or

other property, of any nature whatsoever, whether

the same be fixtures or personal property, belonging

to the first party and situate on the four parcels

herein leased to the second party, or on any of them,

and covenants and agrees to hold the second party

harmless from any and all claims and demands of

any nature whatsoever which may be made against
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the second party for damages or injuries suffered,

or claimed to have been suffered, in respect of such

crops, livestock, improvements, or other property,

whether the same be fixtures or personal property,

or in respect of personal injuries suffered, or

claimed to have been suffered, by any person who

may be on or about any of the four parcels herein

described, in connection with the farming opera-

tions or other use of the surface rights thereof of

the first party, or in connection with the taking,

storing, use or transportation by the first party of

water or petroleum oil or gas or kindred mineral

substances, and whether said damages or injuries

may have been, or may be claimed to have been

sustained or caused by reason of, or in connection

with, the operations of the second party pursuant to

this instrument, or its possession or use of the

premises herein leased or of the property herein

sold to it, or of the rights or rights of way herein

granted, and will likewise save and hold the second

party free and harmless from all costs, expenses and

counsel [178] fees which it may be compelled to

pay out in defending itself and its property from

any such claim or claims; provided that nothing

herein contained shall be deemed to relieve the

second party from liability for damages or injuries

caused by its neglect or misconduct, after notice

from the first party.

[Second party may remove oil, etc.]

Subject to its royalty obligations, conditions, pay-

ments and deliveries to first party herein contained
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and reserved to first party, and the limitations

herein contained, the second party shall have the

right to remove and take away from said premises

such petroleum oil, natural gas and kindred mineral

substances as it may find therein and thereon.

[Drilling obligations of second party.]

Second party covenants and agrees that within

ninety (90) days from the date hereof it will

actually commence the drilling of at least three

wells for the production of oil or gas upon said

premises, and that it will prosecute the drilling of

said wells continuously and diligently to comple-

tion.

The second party shall at all times from and after

eight months after the date of this instrument keep

ten (10) strings of tools for the drilling of wells and

production of oil or gas in continuous operation on

the premises hereinabove described while the total

gross production of petroleum oil from said prem-

ises is under ten thousand (10,000) barrels of oil

per day. Thereafter the second party shall keep

five (5) strings of such tools in continuous opera-

tion on said premises while the total gross produc-

tion of petroleum oil from said premises is under

twenty thousand (20,000) [179] barrels of oil per

day. Thereafter and while the total gross produc-

tion from said premises is twenty thousand (20,000)

barrels of petroleum oil or more per day the second

party shall not be obligated to operate any further

strings of tools; but nothing herein contained shall

be taken to prohibit the second party from drilling
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as many wells and from operating as many strings

of tools on the premises or the portions thereof

which are subject to this instrument as it may

desire.

[Offset wells.]

The second party agrees to promptly offset all

paying or drilling wells drilled on adjacent land

by it or by any other person, within five hundred

(500) feet of the boundary lines of Parcels One

(1) and Two (2) herein described, by drilling and

thereafter operating in a thorough workmanlike and

effective manner on said leased premises along said

boundary lines any paying wells while said wells

on such adjacent property are being operated or

drilled. Offsetting wells shall be located within five

hundred (500) feet of the boundary line, and so

far as practicable, at least as near to said boundary

line as such wells are drilled on the adjacent prop-

erty and equal thereto in number. Strings of tools

operated by the second party in drilling such offset

wells shall be included in computing the total num-

ber of strings of tools which the second party is

obligated to operate. It is understood and agreed

that there are now being drilled by the first party

upon said premises two wells. [Existing wells.]

The strings of tools operated by the first party in

the drilling of said wells shall be deemed a part of

the strings of [180] tools which the second party

is obligated hereunder to operate, so long as the

second party continues the operation thereof. And
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in computing the total gross production of oil from

the premises the present or future production from

wells heretofore drilled or now being drilled on the

premises shall be included.

[Suspension of drilling.]

The drilling obligations of the second party here-

under shall be suspended while, but only so long as,

the second party is prevented from complying there-

with in part or in whole by strikes, lock-outs, acts

of God, unavoidable accidents or other matters be-

yond the control of the second party.

[Cessation of drilling.]

If the second party so elects it may at any time

and from time to time cease the operation of all or

any part of the number of strings of tools, the

operation of which is herein provided for. But

unless the second party shall thereupon and within

eight (8) months from date of notice from the

first party so to do, resume the operation of the

number of strings of [Surrender of land except

ten acres for well.] tools herein specified, the

second party shall surrender to the first party all

the land hereinabove described free and clear from

all claims under this instrument, except ten (10)

acres of said premises, for each well drilled that

produces oil in paying quantities or that the second

party is pumping or for which the second party is

diligently drilling; such acreage to be selected by

the second party in such form as to best protect

such wells in the judgment of the second party from

drainage, but as near a rectangle form as is pos-
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sible for each ten acres so selected allowing ten

acres for [181] each of said wells, provided that

on each ten acres so selected there shall be situated

a well producing oil in paying quantities, or which

the second party is pumping or for which it is

drilling.

Such surrender shall be by appropriate instru-

ments in writing, duly executed and acknowledged

so as to entitle the same to be recorded and second

party covenants and agrees that it will execute and

deliver such instruments when thereunto demanded

by the first party. In the event that the second

party shall surrender this instrument as to all por-

tions of the premises except ten acres for each well,

as hereinbefore provided, the second party may
continue to hold, operate and drill additional wells

on the land so retained as long as oil or gas is

produced in paying quantities therefrom or the

drilling of additional wells is progressing diligently

thereon, but not beyond the expiration of the term

of this instrument or its earlier termination as

herein provided.

[Gas computed as part of production.]

For the purpose of fixing the drilling obligations

of the second party wells producing gas shall be

included in computing the gross production from

said premises. And for such purpose twelve thou-

sand (12,000) cubic feet of gas sold off the premises

shall be taken as the equivalent of one barrel of oil,

but nothing herein contained shall obligate the sec-

ond [Second party not obligated to save gas.] party
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to prospect for, drill for, produce, develop, save,

store, market, or transport gas or kindred mineral

substances, or any of them other than petroleum

oil, nor shall gas be deemed as part of the produc-

tion un- [182] less the same is sold and delivered

from off the said leased premises. At the option

of the first party the second party shall store, from

time to time, during the term of this instrument,

free of charge, but at first party's risk, for thirty

(30) days in tanks pro- [Storage or purchase of

realty oil.] vided by the second party on said

premises the royalty oil of the first party when

and as the same is ascertained, or at the option of

the first party the second party shall purchase said

royalty oil from the first party and shall pay the

first party therefor the highest price which the

second party is then paying or is then obligated to

pay at such time to others for oil of like grade and

gravity produced in the same vicinity, or in the

Whittier-Fullerton field. If there be no such price,

then the price to be paid by the second party to the

first party shall be fixed by mutual agreement, and

if the parties cannot agree as to the price so to be

paid, then the first party shall take its royalty oil

in kind.

[Notice of option.]

From time to time, whenever the first party exer-

cises its option with reference to the delivery of

its royalty in kind, or the payment therefor by the

second party, the first party shall give to the second
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party thirty (30) days' notice of such exercise of

option. [Storage of royalty oil.] The second party

whenever it shall store the royalty oil of the first

party shall separately store the royalty oil produced

and saved from each of parcels One and Two here-

inabove described, and shall not mingle the same,

but the second party shall not be obligated to sepa-

rately tank or store oil produced or saved from

different wells on the same parcel. [183]

[Royalty after five years.]

After the period of five (5) years from the date

hereof the second party shall deliver to the first

party when and as produced as royalty on the part

of the land where produced and saved a one-fourth

(%) V^^^ of all oil produced and saved on the

premises, which one-fourth (14) part of such oil

is herein reserved to the first party. For the period

of five (5) years from the date hereof the second

party shall not be obligated to pay or deliver to

the first party as royalty or otherwise any part of

the oil up to seven hundred and thirty thousand

(730,000) barrels of oil produced [Royalty during

first five years.] and saved by the second party on

the premises in each of said five (5) years, but

the second party shall have and take the first seven

hundred and thirty thousand (730,000) barrels of

oil, or such part thereof as may be produced and
saved in any one year during each of the first five

years from the date hereof, free of royalty to the

first party. If the production is in excess of seven
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hundred and thirty thousand (730,000) barrels of

oil in any one year during the first five (5) years

of said time, then all oil produced from parcel

number one up to 1000 barrels per day shall con-

stitute a part of the oil to be taken by second party

free of royalty. The royalty reserved by the first

party and which the second party pursuant hereto

shall be obliged to deliver to the first party during

the period of five (5) years from date hereof, shall

be only one-fourth (%) of the oil produced and

saved from said premises in excess of seven hundred

and thirty thousand (730,000) barrels in any one

of the said years, [184] but thereafter such roy-

alty shall be one-fourth (%) of all the oil produced

and saved from the premises.

[Tank reservation.]

This instrument is subject to the reservation that

the first party may, and first party hereby reserves

the right to, erect at its own expense on each of the

four parcels herein described a tank or tanks suffi-

cient in number and capacity to receive, and for

the purpose of receiving royalty oil, for the storage

necessary for the sale and transportation thereof

from such tank or tanks with rights of way across

the premises for pipe lines, telephone and telegraph

lines for the purpose of transporting such royalty

oil. Provided, that such pipe lines, telephone and

telegraph lines, tank or tanks, shall be constructed

and maintained on each of said parcels in such

manner as to interfere as little as possible with the
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operations of the second party hereunder, and shall

after notice to first party be moved at second party's

expense if second party's operations so require.

[First party may use facilities at Los Nietos.]

The first party shall have the right to use free

of charge tracks, make connections with, and use

loading racks of second party at Los Nietos for

loading and transportation of said royalty oil.

[Gas royalty.]

The second party shall pay to the first party two

(2^) cents for each one thousand (1000) cubic feet

of gas measured on an eight (8) ounce base pro-

duced and sold off the premises by the second party,

or used by the second party on other premises than

those hereinabove described or in operations not

pertaining to the drilling, developing or operation

of the premises hereinabove described and not per-

taining to the storage [185] or transportation of

the products produced from the said premises, or

in manufacturing or transforming said gas into

some other product for either use or sale.

[Royalty payments.]

All payments of royalty from the second party to

the first party shall be made by the second party

on the fifteenth (15th) day of each and every month

of said term of this instriunent, or while this instru-

ment remains in force, calculated on the production

of the preceding calendar month.

[Monthly statements.]

The first party shall be furnished monthly by

second party not later than the fifteenth day of each
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and every month of said term with a true "state-

ment of all the oil produced and saved on the said

leased premises during the previous calendar month.

[Logs.]

Second party covenants and agrees that it will,

during the term of this instrument, and while it is

in force, keep an accurate log or record of each

well in accordance with its practice at the time, and

will furnish copies of such log or record to the first

party at the end of each calendar month.

[Accounts and records of second party's operations.]

Second party further covenants and agrees that

it will at all times during the term of this instru-

ment, and while it remains in force, keep such full,

true and just books of accounts and records on said

premises of its operations, conducted thereon and

therein, as shall fully, truthfully and completely

show from time to time and from day to day the

total amount of petroleum oil produced and saved,

and of gas sold and delivered off said premises, or

manufactured on said premises into other products,

and of other com- [186] mercially valuable sub-

stances sold by said second party from said land,

and said first party and the duly accredited and

authorized representative or representatives of first

party for the purpose of verifying the amount of oil

produced and saved from said premises and the

amount of royalty due to first party, shall have at

all reasonable times during reasonable business

hours full, free and unimpeded access to all such

books and accounts, papers, files, records, reports,

and log book on the premises, and the right to
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inspect and audit and examine the same and take

copies of the same, and to examine and inspect the

leased premises and all wells drilled, operated, or

being drilled or operated. [Monthly statements.]

And the second party shall and will, during the term

of this instrument render monthly statements on or

before the tenth (10th) day of each calendar month

to the said first party, addressed to its office at

East Whittier, California, or to such other address

as it may hereafter appoint and direct in wi'iting,

showing the total amount of all oil produced and

saved and of all gas or other kindred mineral sub-

stances produced and sold or delivered by the

second party from said parcels one and two during

the preceding calendar month. [First party's in-

spection of oil runs.] The first party shall also

have the right to have a representative upon said

land who shall be entitled to inspect the run of oil

produced and saved therefrom, or amount of gas

sold off the premises, and for the purpose of facili-

tating such inspection it is further covenanted and

agreed that before any gas is exported from said

land the same shall be run through a meter or meters

which [187] [Gas meters.] shall be open to and

subject to the test and examination of the duly

accredited representative or representatives of first

party; and before any oil shall be exported from

said premises the same shall have been pumped into

and run off from tanks whose strapping and gaug-

ing the first party or its duly accredited representa-

tive or representatives shall have the privilege of

checking and verifying ; with the right to first party

of sampling said oil for purposes of analysis thereof.
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[Second party to operate paying wells.]

The second party agrees to pump and operate in

a thorough and workmanlike and customary manner

all wells on said leased premises or that may be

hereafter drilled thereon while the same are pro-

ducing oil in paying quantities.

[Defining paying well.]

A well producing oil in paying quantities within

the meaning of this present instrument shall be a

well producing not less than twenty-five (25) bar-

rels of oil a day after thirty (30) days' continuous

pumping, unless second party elects to consider a

less quantity a paying quantity.

[Second party to plug abandoned wells; shutting

off water.]

The second party shall not abandon any well

without effectually plugging the same so as to pre-

vent the water from invading the oil measures be-

low. During the drilling or operating of any well

on said premises, the second party shall at all times

and in a timely and workmanlike manner use every

endeavor and the most and best approved methods

to prevent and shut off any water that may have

been or may be encountered in such wells from in-

vading the oil measures below. [188]

FORFEITURE, SPECIFIC PERFORMANCE
AND DAMAGES.

[90 days' notice before forfeiture declared.]

No forfeiture will ever be claimed by the first

party of this instrument or of any part thereof
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unless the first party shall first give to the second

party ninety (90) days' notice in writing at the

office of the second party in San Francisco, Cali-

fornia, by registered mail, such ninety (90) days

to commence to run with the receipt of such notice

by the second party.

[Second party's right to specific performance and

damages.]

Upon the failure of the second party to comply

with any of the covenants, stipulations and agree-

ments, conditions or terms herein set forth after

ninety (90) days' notice in writing as aforesaid,

the first party may, at its option, by appropriate

action in a court of law or equity, or otherwise,

enforce specific performance of such covenant, stipu-

lation or agreement, condition or term, and recover

damages occasioned by such failure of the second

party to comply therewith
;

[Forfeiture for failure

to drill or pay royalty] provided that if the

second party after ninety (90) days' notice given as

aforesaid, shall fail to pay and deliver to the first

party any royalty or royalties or payments due here-

under, or if the second party, after such ninety (90)

days' notice given as aforesaid, shall fail to pro-

ceed with its drilling obligations as herein pro-

vided, and such failure of the second party to pay

or deliver such royalty or drill is not expressly

provided for in this instrument, the first party

may, at its further option, claim a forfeiture of

this instrument, and of the rights of the second

party therein and thereunder, and thereupon all of
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the rights of the second party under this instru-

ment shall immediately cease and determine, and

said instrument shall be canceled, [189] and said

leased property shall return to the first party, and

said first party, its successors or assigns, shall have

the right to immediately re-enter said premises and

oust the second party and all persons therefrom and

repossess the same as in its former estate
;
provided

that no surrender, termination or forfeiture of this

instrument in whole or in part, shall affect the

rights of the second party as to any wells producing

oil or gas or which the second party is pumping, or

on which it is drilling, or in or to ten (10) acres

for each of such wells selected as herein provided.

[Second party to retain wells with ten acres for

each well.] But the second party delivering and

paying the royalty in the manner herein provided,

shall continue in the possession of each well or

wells which are producing or which it is pumping

or on which it is drilling, together with each of said

ten (10) acres for each of such wells, with all rights

and privileges as to such acreage which are herein

granted to the second party as to the premises herein

leased, and subject to and upon all the terms and

conditions of this instrument, together with all

rights of ingress, egress and regress to and from

the same, and all water rights, and including all

rights of way for telephone and telegraph lines,

and for pipe lines for the transportation of oil, gas

and water on, in, under and across the four parcels

herein described, or any of them, or between any
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of said parcels, for the full term of forty (40)

years from the date hereof as hereinabove provided.

No surrender, termination or forfeiture of this

instrument, in whole or in part, shall affect the

right or [190] [Rights of way and title to prop-

erty not affected by forfeiture.] title of the second

party in or to any rights of way, gTanted to the

second party by separate instrument as herein re-

ferred to, or in or to the rights of way, water rights

or other rights and privileges necessary and con-

venient to the possession of any acreage or wells

retained by the first party as herein provided, or

in or to any of the personal property, fixtures or

other property, purchased by it as hereinabove pro-

vided, excepting only such property as is not re-

moved by it from the premises before the expira-

tion of ninety (90) days after the total cessation

of second party's possession hereunder of said prem-

ises or of any part thereof whereon such property

not so removed may be situate.

[Grounds of forfeiture.]

The first party shall not be entitled to a forfeiture

or termination of this instrument for breach by

the second party of any of the covenants, stipula-

tions and agreements, conditions or terms herein

set forth except the covenants and obligations of the

second party to pay and deliver to the first party

the royalties and payments herein provided, and to

drill as herein proAdded, and then only after notice

and continued failure of the second party as here-
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inbefore specified. But as to the breach by the

second party of any and all other covenants, stipu-

lations, and agreements, conditions or terms herein

contained, the first party shall have and be rele-

gated to its remedy by specific performance and to

its rights to damages.

[First party free gas.]

The first party shall be entitled to gas for domes-

tic use in two buildings on the premises herein

leased, and in three buildings off said premises,

free of charge [191] but the use of such gas and

transportation thereof shall be at the first party's

own risk and cost.

Should first party desire to use any gas produced

on Parcel One in its orchards adjacent thereto dur-

ing the term of this instrument, it shall have the

privilege of doing so free of all charges or deduc-

tions on the part of second party therefor.

[Removal of property by second party.]

Within ninety (90) days after the termination of

this instrument, or after the surrender of any por-

tion of the premises herein leased, or at any other

time prior thereto, the second party may remove

such property as it may place or install or may have

placed or installed on said premises or on any por-

tion thereof, or as may now be thereon, whether

the same be fixtures or not, including all property

and improvements purchased from the first party

pursuant to the provisions hereof, excepting only

pipe lines purchased from the first party and which
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are in place at the time of such termination or sur-

render and not theretofore removed by the second

party and excepting casing in [Casing in wells.]

any well, if the first party elects to have such cas-

ing remain in such well and gives notice of such

election in writing within ten (10) days after notice

that such well is to be abandoned. Notice of the

intention of the second party to abandon any well

shall be in writing addressed to first party and

either delivered or mailed by registered letter to

its principal office at least thirty (30) days before

such well shall be deemed to be abandoned.

The first party for the considerations hereinbefore

recited does further lease to the second party for

said [192] period of forty (40) years or so long

as second party may be occupying the premises

hereinabove described, or any part thereof, those

certain premises situate in the County of Los Ange-

les, State of California, and more particularly de-

scribed as follows, to wit:

PARCEL THREE.

[Parcel Three. Lease of Los Nietos property.]

Beginning at a point in the southerly line of the

Colima Tract (so called) in the Rancho Santa Ger-

trudes, north fifty degrees (50°) thirty minutes

(30') west two hundred fifty-one and ninety-six

hundredths (251.96) chains from the most south-

erly corner of said tract, and being the southeast

corner of the sixty-seven and eighty hundredths

(67.80) acre tract of land described in deed from
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Eduardo Pollorino and wife to W. H. Hull and

Alfred W. Allyn, dated February 15th, 1888,

recorded February 16tli, 1888, in Book 376, page

154 of Deeds, Records of Los Angeles County;

thence along the southerly line of said Colima Tract

north fifty degrees (50°) thirty minutes (30') west

six and seventy-five hundredths (6.75) chains, more

or less, to its intersection with the northeasterly line

of the right of way of the Southern California

Railway; thence in a northwesterly direction along

said last mentioned line seven and forty-one hun-

dredths (7.41) chains, more or less, to its intersec-

tion with the southeasterly line of the right of way

of the Southern Pacific Railroad (Whittier

Branch) ; thence along said last mentioned line in

a northeasterly direction fourteen and sixty-seven

hundredths (14.67) chains, more or less, to its inter-

section with the easterly line of said sixty-seven and

eighty hundredths (67.80) acre [193] tract; thence

along said easterly line south thirteen degrees (13°)

thirty minutes (30') west three and ninety-five hun-

dredths (3.95) chains, more or less, to the south-

west corner of the tract of land now or formerh^

owned by D. C. Cartwright; thence south seventy-

six degrees (76°) thirty minutes (30') east forty-

two (42) links; thence south thirteen degrees (13°)

thirty minutes (30') west twelve and eighty-seven

hundredths (12.87) chains to the point of beginning;

containing ten and two-tenths (10.2) acres, more

or less.
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PARCEL FOUR.

[Parcel Four. Lease of parcel in Whittier.]

Part of lot one (1) in block ''M" of the Pickering

Land and Water Company's Subdivision of tbe

John M. Thomas Ranch, in the City of Whittier,

as per map recorded in Book 21, pages 53 and 54,

Miscellaneous Records of said county, described as

follows, to wit:

Commencing at the northwest corner of said lot

one (1) ; thence east along the south line of Short

Street, 268.71 feet to a point; thence south 180.12

feet, more or less, to a point in the north side of

the county road ; thence in a northwesterly direction

along the north side of said county road, 317.53 feet

to the point of beginning.

[Further instruments by second party.]

The first party shall, whenever thereunto re-

quested, execute and acknowledge so as to entitle

the same to be recorded, such further instruments

of assignment and transfer of the fixtures, rights

of way and other personal property of the first

party herein granted, bargained, sold, conveyed,

transferred, assigned and [194] set over as the

second party may, for purposes of record or other-

wise, require. The rights of way hereinabove sold,

transferred and assigned to the second party, except

such rights of way as are granted to the second

party by separate instrument as herein referred to,

shall by it, by appropriate instrument in writing

executed and acknowledged so as to entitle the same

to be recorded, be reconveyed, retransferred and
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reassigned whenever the second party shall no

longer require the same in the use or enjoyment of

the acreage and wells thereon, retained by the sec-

ond party as herein provided in the use or enjoy-

ment of any of the property herein conveyed, trans-

ferred, sold, assigned, set over or leased to the

second party, or upon the expiration or other sooner

termination of the term of this lease.

[Taxes, liens, assessments.]

The second party hereby covenants and agrees to

hold the first party harmless against and the prem-

ises herein described free and clear of all taxes and

assessments of every kind and nature levied and

assessed during the life of this instrument upon

any of the property of the second party situate

on the premises herein leased and shall pay before

the same are delinquent any and all such taxes and

assessments; and shall hold the first party and the

said premises free and clear of all costs, expenses

and damages by reason of any liens placed upon

said premises on account of the operations of the

second party thereon, and shall at all times during

the term of this instrument keep the said leased

premises free and clear of all liens or claims for

damages of every kind or character grow- [195]

ing out of the possession or the operations of the

second party on said premises.

The second party agrees to repay to the first

party all such sums as the first party may be com-

pelled to pay hereunder for the purpose of discharg-

ing such taxes and assessments or of removing such
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lien or liens by reason of the failure of the second

party so to do with interest at seven (7%) per

cent, per annum from the date of such payment.

It is hereby further agreed and covenanted on the

part of the second party that the first party shall

at its option have the right at all times during said

demised term, but only after ten days' notice to

the second party given as herein provided, to pay

any rates, taxes, assessments in this instrument

provided to be paid by the second party and levied

or assessed upon said premises and reversionary

interests therein, remaining unpaid after the same

have become due and payable, and after similar

notice to second party to pay, cancel and clear off

all tax sales, liens, demands and claims arising

out of any charges on said property upon or against

said demised premises or reversionary interest

therein, which charges are herein provided to be

borne and paid by the second party, and to redeem

said premises from the same or any of them, from

time to time, and the amount paid including rea-

sonable expense shall be so much additional rent

due from the second party at the next rent or

royalty payment day after any such payment with

interest thereon at the rate of seven (7%) per

cent, per annum from the date of the payment

thereof by the said first [196] party until the

payment thereof to the said first party by the said

second party.

And it is further provided that if the first party

at its option and after ten days' notice to the second
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party given as herein provided shall advance or pay

any such rate, taxes or assessments, or other charges,

or pay, cancel and clear off any tax sale or charges

or claims arising out of any charges which the

second party is obligated to pay under the terms of

this instrument, and which are levied or assessed

upon and against said demised premises, or the re-

versionary interest therein, it shall not be obligatory

upon the first party to inquire into the validity of

any such rate, tax, or assessment, or other charge,

or any such tax sale or lien.

If the second party elects to contest the validity

of any such rate, tax assessment, tax sale, charge,

lien or claim, and indemnifies the first party against

loss or damage which may ensue if the same should

prove to be valid, the first party shall not after

notice from the second party of its election to con-

test the same, pay, cancel, or clear the same except

at its own expense.

[Taxes on premises.]

The first party agrees to pay all taxes assessed,

during the term of this instrument, against the

premises herein described and on its property situ-

ate on said premises
;
provided that the second party

shall pay three-fourths of the increase in taxes

arising out of the increase in the valuation of said

premises due to the operations of the second party,

and the first party agrees to pay one-fourth of such

increase in said [197] [Increase due to operations

of parties; how paid.] taxes, and an increase of

taxes for any year on any ten acres of land on
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which the second party drills or has drilled in such

year shall be conclusively presumed to have been

caused by the operations of the second party and

an increase of taxes for any year on any ten acres

of land on which the first party has used the sur-

face rights as herein reserved, in such year and

on which the second party has not drilled or is not

drilling, shall be conclusively presumed to have

been caused by the operations of the first party.

[First party not liable for damages from second

party's operations.]

The second party covenants and agrees to hold

the first party harmless from any and all claims

and demands of any nature whatsoever which may
be made against the first party for damages or in-

juries suffered or claimed to have been suffered by

any person whether the same be personal injuries

or injuries or damage to property by reason of or

arising out of second party's operations on said

premises, or any of them, and will likewise save

and hold the said first party free and harmless of

and from all costs, expenses or counsel fees which

it may be compelled to pay out in defending itself

and its property from any such claim or claims.

[Defining ''barrel".]

The term "barrel" where used in this instrument

shall be deemed to be a barrel of forty-two (42)

United States wine gallons in bulk.

[Second party's rights not assignable; exceptions.]

It is further covenanted and agreed by and be-

tween the parties hereto that the said second party
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shall not transfer or assign this instrument, nor

assign nor sub-contract any of the rights herein

granted, to prospect for, drill for, produce or de-

velop oil, gas or kindred [198] mineral substances,

nor underlet nor sublet the said premises or any

part thereof, without the consent in writing of the

said first party being first had and obtained, and

if at any time during the term of this instrument,

in any judicial proceeding or action in any court

against the second party, its successors or assigns,

or by reason of the bankruptcy of said second party,

or its dissolution, or the forfeiture of its corporate

rights, a receiver or other officer or other agent

shall be appointed to take charge of said premises

or business thereon conducted by said second party,

its successors or assigns, and shall remain in pos-

session thereof for a period of more than sixty (60)

days after final order or final decree in judicial

proceedings, whereby said receiver, officer or agent

is appointed, or a judicial sale of said leasehold

interests pursuant whereto the title to said leasehold

interest shall be finally transferred, be had without

the written consent of said first party being first

had and obtained, then and in that or either of

said events the said first party may at its option

after ninety days' notice given to the second party

as herein provided, terminate this instrument and

re-enter said premises and remove all persons there-

from.

Provided that nothing herein contained shall be

deemed to prohibit the second party from trans-
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ferring or assigning this instrument and all or any

part of the right, title and interest of the second

party therein and thereunder, to any person or

persons, trust estate or trust estates, corporation or

corporations, association or associations, of persons

which may, by transfer [199] or by operation

of law or otherwise, become the successor or suc-

cessors of the business of the second party in the

producing and/or transportation of oil or gas.

[Payments to first party discharge second party's

liability.]

The second party shall not be bound by, or be

bound to recognize, any pledge, assignment, trans-

fer, sale (judicial or otherwise), or other disposi-

tion of the first party's rights to the payments and

royalties in this instrument provided to be paid

and delivered, but may at all times make such

payments, and pay or deliver such royalties to the

first party or to the written order of the first party,

and be thereby fully discharged of its obligations

under this instrument in that behalf.

[Payments to be made without default; exception.]

The said second party covenants and agrees that

it will well and truly and faithfully keep and per-

form each and every of the conditions, covenants,

stipulations and agreements herein provided to be

kept and performed by said second party, and that

it will well and truly and without delay or deduc-

tion, except deductions for income taxes or other

deductions required by law, make all payments in

this instrument provided upon its part to be paid,
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[Time of essence.] and it is hereby expressly de-

clared and understood and agreed by and between

the parties hereto that time is of the essence of

this instrument and of every covenant, promise,

stipulation, condition and agreement therein con-

tained obligatory upon the said second party and

therein provided to be kept and performed by said

second party, or obligatory upon said first party

and provided to be kept and performed by said

first party. [200]

[Obligations, rights and options cumulative.]

It is further mutually covenanted and agreed by

and between the parties hereto that the various

rights, powers, options, elections, appointments and

remedies of the first party or of the second party

contained in this instrument shall be construed as

cumulative and no one of them as exclusive of the

other or exclusive of any right or privilege allowed

by law.

The termination of this instrument for any cause

whatsoever, shall not affect the right of the first

party to enforce any payment or obligation then

due from the second party and unperformed by it.

[Notices; how served.]

It is further agreed as a condition of this instru-

ment that in every case where in the opinion of the

first party or under the conditions of this instru-

ment it shall be deemed necessary for the interest

of the first party to serve a notice or demand on

the second party concerning this instrument or

any of the condition or provisions thereof, it shall
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be sufficient service of such notice to send the same

by registered mail addressed as herein provided.

[Effect of waivers.]

It is further covenanted and agreed by and be-

tween the parties hereto that no waiver of the

breach of any of the covenants, stipulations, con-

ditions and agreements of this instrument by the

first party shall be construed to be a waiver of any

succeeding breach of the same covenants, conditions,

stipulations or agreements after ninety (90) days'

notice given as aforesaid that it is not to be so

construed.

Said second party covenants and agrees that upon

the termination of said demised term, the second

[201] [Surrender on termination.] party will,

except as herein otherwise expressly provided, im-

mediately surrender or deliver up said above de-

scribed premises peaceably to said first party, its

agents or attorneys whether said termination is

occasioned by abandonment, by forfeiture, or limi-

tation. If the said second party, its agents, at-

torneys and tenants shall hold the said premises, or

any part thereof one (1) day after the same should

be surrendered according to the terms of this in-

strument, it or they shall be deemed guilty of unlaw-

ful detainer of said premises under the statute and

shall be subject to eviction and removal forcibly or

otherwise with or without process of law. [Holding

over.] And it is further agreed that if the said

second party shall hold over the said term of this
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instrument with the consent, express or implied,

of the first party, such holding shall he construed

to be a tenancy only from month to month, and the

said second party will pay the rentals and royalties

herein provided for such further time as it may
hold the same.

[Not a mining partnership.]

This instrument is not a mining partnership.

[Covenant for peaceable possession.]

The first part}^ covenants and agrees to maintain

and defend the possession and peaceable enjoyment

by the second party of all the premises herein leased

and of every part thereof for the full term of this

instrument, or while it remains in force, while and

so long as the second party observes and performs

all of the terms, covenants and conditions of this

instrument on its part to be kept and performed.

[202]

RIGHTS OF WAY.

[Permanent rights of way to second party.]

The first party, in part consideration of the pay-

ments and other considerations hereinbefore re-

ferred to, will execute to the second party an instru-

ment granting to it permanent rights of way, from

time to time to construct, maintain, operate, remove

or enlarge pipe lines, telegraph and telephone lines,

across lands to the first party, the form of which

instrument has been agreed upon between the par-

ties hereto, and will be executed contemporaneously

with the execution hereof.
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TITLE.

[Examination of title; provisions as to defects, if

any.]

The second party shall have ninety (90) days

from the date hereof within which to examine the

title of the first party to the premises herein de-

scribed, and if in the course of such examination

any defect in said title which would render the

same unmarketable should be discovered, such de-

fect shall within said period of ninety (90) days

be called to the attention of the first party and said

first party shall have six (6) months from the date

thereof within which to cure such defect by proper

legal or other proceedings. If the first party fails

so to remove such defect, the second party shall

have three (3) months thereafter in which to re-

move the same, and may do so at first party's ex-

pense, not exceeding one thousand dollars ($1,000).

Unless within ninety (90) days from the date

hereof the second party shall in writing report

such defect, or if such defect, if any, be remedied

within six (6) months by the first party, or within

three (3) months thereafter by the second party,

this [203] instrument shall remain in full force

and effect; otherwise this instrument shall forth-

with terminate and the second party shall vacate

the premises and remove all material which it may
have placed thereon and return and restore to first

party all property received from first party and all

oil taken from the premises or the value thereof,

and the first party shall return to the second party



Commissioner of Internal Revenue 223

the considerations paid and delivered by tlie second

party to the first party. If a defect in the title be

discovered as hereinabove referred to, the second

party's obligations to make the payments herein

provided for, and to drill as herein provided, as

well as the running of the time within which the

second party shall drill, shall be suspended until

said defect is removed or this instrument cancelled.

PREVIOUS CONTRACTS.

[Previous contracts.]

The contracts heretofore entered into between the

parties hereto of and concerning the purchase of oil

by the second party from the first party are hereby

terminated and declared to be of no further force

and eifect from and after the date hereof.

GENERALLY.
[General.]

It is mutually covenanted and agreed by and be-

tween the parties hereto that this instrument and

the provisions, rights and obligations thereof shall

extend to and bind and inure to the benefit of (as

the case may require) not only the parties hereto

but each and every of their successors and assigns,

and wherever in this instrument a reference to

either of the [204] parties hereto is made such

reference shall be deemed to include, wherever ap-

plicable, and refer to, the successors and assigns

of such party the same as if in every case expressed.

This instrument shall be executed in duplicate and

the said first party shall have and hold one executed
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copy, and the said second party shall have and hold

the other executed copy.

IN WITNESS WHEREOF, the said parties

hereto have by resolution of their respective Boards

of Directors duly adopted and thereunto authoriz-

ing caused their respective corporate names to be

hereunto signed and their respective corporate seals

to be hereunto affixed by their duly authorized

officers whose names are respectively hereunto un-

dersigned.

MURPHY OIL COMPANY,
By WILLIAM H. MURPHY,

Its President.

(Seal) And by J. T. F. BAEYERTZ,
Its Secretary.

STANDARD OIL COMPANY,
By D. G. SCOFIELD,

Its President.

(Seal) And by F. H. HILLMAN,
Its Secretary.

Approved as to form,

OSCAR SUTRO,
BRADNER W. LEE. [205]

State of California,

City and County of San Francisco.—ss.

On this first day of December, in the year nine-

teen hundred and thirteen, before me, Frank L.

Owen, a notary public in and for the said City and
County of San Francisco, personally appeared Wil-
liam H. Murphy, known to me to be the president,

and J. T. F. Baeyertz, known to me to be the sec-
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retary of Murphy Oil Company, the corporation

described in and that executed the within instru-

ment, and also known to me to be the persons who

executed it on behalf of the corporation therein

named, and they acknowledged to me that such cor-

poration executed the same.

IN WITNESS WHEREOF, I have hereunto set

my hand and affixed my official seal the day and

year in this certificate first above written.

(Seal) FRANK L. OWEN,
Notary Public in and for the City and County

of San Francisco, State of California.

State of California,

City and County of San Francisco.—ss.

On this first day of December, in the year nine-

teen hundred and thirteen, before me, Frank L.

Owen, a notary public in and for the said City and

County of San Francisco, personally appeared D.

G. Scofield, known to me to be the president, and

F. H. Hillman, known to me to be the secretary of

Standard Oil Company, the corporation described

in and that execu- [206] ted the within instru-

ment, and also known to me to be the persons who
executed it on behalf of the corporation therein

named, and they acknowledged to me that such

corporation executed the same.

IN WITNESS WHEREOF, I have hereunto set

my hand and affixed my official seal the da}'' and

year in this certificate first above written.

(Seal) FRANK L. OWEN,
Notary Public in and for the City and County

of San Francisco, State of California.
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State of California,

City and County of San Francisco.—ss.

William H. Murphy, being first duly sworn, de-

poses and says: That he resides in the City of De-

troit, State of Michigan; that he is the president of

the Murphy Oil Company, the corporation described

in and which executed the above instrument; that

he knows the seal of said corporation; that the seal

affixed to said instrument is such corporation 's seal

;

that it was so affixed by order of the board of direc-

tors of said corporation, and that he signed his name

thereto by like order.

WILLIAM H. MURPHY.

Subscribed and sworn to before me this first day

of December, 1913.

(Seal) FRANK L. OWEN,
Notary Public in and for the City and County

of San Francisco, State of California. [207]

State of California,

City and County of San Francisco.—ss.

D. G. Scofield, being first duly sworn, deposes and

says : That he resides in the City of Alameda, State

of California ; that he is the president of the Stand-

ard Oil Company, the corporation described in and

which executed the above instrument ; that he knows

the seal of said corporation; that the seal affixed to

said instriunent is such corporation's seal; that it

was so affixed by order of the board of directors of
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said corporation, and that he signed his name there-

to by like order.

D. G. SCOFIELD.

Subscribed and sworn to before me this first day

of December, 1913.

(Seal) FRANK L. OWEN,
Notary Public in and for the City and County

of San Francisco, State of California.

THIS IS TO CERTIFY that we and each of us

are stockholders of Murphy Oil Company, a corpo-

ration, owning and holding of record the number of

shares of the capital stock of said Murphy Oil Com-

pany, which said number is set opposite our respec-

tive names, to wit

:

Names. Shares.

William H. Murphy, Trustee 16662

William H. Murphy 3334

Bradner W. Lee 1

J. T. F. Baeyertz 1

T. G. Sutherland 1

A. Schinneller 1 [208]

That the instrument of conveyance, transfer and

sale and of lease executed by Murphy Oil Company

and the Standard Oil Company, corporations re-

spectively, to which this certificate is attached, is by

each of us for himself, and not for another, hereby

ratified, approved and confirmed, and each of us
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does hereby for himself and not for another hereby

consent to the same.

Dated, December 1, 1913.

WILLIAM H. MURPHY, Trustee,

WILLIAM H. MURPHY,
BRADNER W. LEE,

J. T. F. BAEYERTZ,
T. G. SUTHERLAND,
A. SCHINNELLER,

State of California,

City and County of San Francisco.—ss.

On this 1st day of December, 1913, before me,

Frank L. Owen, a notary public in and for the City

and County of San Francisco, State of California,

residing therein, duly commissioned and sworn,

personally appeared William H. Murphy, Bradner

W. Lee and J. T. F. Baeyertz, known to me to be

the persons whose names are subscribed to the

within consent, and they severally acknowledged to

me that they executed the same.

IN WITNESS WHEREOF, I have hereunto set

my hand and affixed my official seal at the City and

County of [209] San Francisco, State of Cali-

fornia, on the day and year first above written.

(Seal) FRANK L. OWEN,
Notary Public in and for the City and County

of San Francisco, State of California.
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State of California,

County of Los Angeles.—ss.

On this 24th day of December, in the year nine-

teen hundred and thirteen, A. D., before me, Louis

P. Tappeiner, a Notary Public in and for the said

County of Los Angeles, State of California, re-

siding therein, duly commissioned and sworn, per-

sonally appeared T. G. Sutherland and A. Schin-

neller, also known as Albert Schinneller, person-

ally known to me to be the persons whose names are

subscribed to the within instrument, and acknowl-

edged to me that they executed the same.

IN WITNESS WHEREOF, I have hereunto

set my hand and affixed my official seal in said

county the day and year in this certificate first

above written.

(Seal) LOUIS P. TAPPEINER,
Notary Public in and for Los Angeles

County, State of California. [210]

State of California,

City and County of San Francisco.—ss.

On this 1st day of December, 1913, before me,

Frank L. Owen, a notary public in and for the

City and County of San Francisco, State of Cali-

fornia, residing therein, duly commissioned and

sworn, personally appeared William H. Murphy,

trustee, known to me to be the person whose name
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is subscribed to the within consent as trustee, and

acknowledged to me that he executed the same as

such trustee.

IN WITNESS WHEREOF, I have hereunto set

my hand and affixed my official seal at the City and

County of San Francisco, State of California, on

the day and year first above written.

(Seal) FRANK L. OWEN,
Notary Public in and for the City and County

of San Francisco, State of California.

State of California,

City and County of San Francisco.—ss.

THIS IS TO CERTIFY that the Murphy Oil

Company, a corporation organized and existing un-

der the laws of the State of California, has an

authorized capital of two million dollars ($2,000,-

000.00), and the number [211] of shares into

which it is divided is twenty thousand shares of the

par value of one hundred dollars ($100.00) each;

that the total amount of the issued capital stock

of said corporation and the number of its shares

which have been issued and are now outstanding

is twenty thousand shares, and that the following

named persons are the holders of record upon the

books of said company of the number of shares
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of its issued capital stock set opposite their respec-

tive names, to wit:

Names. Shares.

William H. Murphy, Trustee 16,662 shares

William H. Murphy 3,334 "

Bradner W. Lee 1 share

J. T. F. Baeyertz 1 ''

T. G. Sutherland 1 ''

A. Schinneller 1 **

20,000 shares

(Seal) J. T. F. BAEYERTZ,
Secretary of Murphy Oil Company,

a corporation.

Dated, December 1, 1913. [212]

MURPHY OIL CO.,

Petitioner,

V.

COMMISSIONER OF INTERNAL REVENUE,
Respondent.

Docket No. 14440. Promulgated March 30, 1929.

1. Legal expenses and a payment in compromise

of a suit alleging petitioner acquired oil properties

by fraudulent means and seeking to recover the

properties, together with an accounting for profits

obtained from dealings with such properties, were
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not personal expenses, nor were they deductible as

business expenses, for that portion allocable to the

defense of the claim against title was a capital ex-

penditure.

2. The claim for an accounting was a distinct

claim involving a distinct group of assets and that

portion of the expenses and compromise payment

allocable to the defense and settlement of such claim,

if a capital expenditure, has nothing to do with the

oil properties and should not be added to the de-

pletable capital account thereof, and, in the absence

of evidence permitting a proper allocation of the

expenses and payment between the two claims, no

allowance may be made as a business expense or as

additional depletion. [213]

3. A cash bonus payment by the lessee for an oil

and gas lease represents taxable income and, having

no relation to exhaustion of resources, does not re-

duce the depletable base of the lessor.

4. The depletable base determining the depletion

allowance under the 1918 Act is reduced by the ex-

haustion actually sustained in prior years and not by

the amount of the deductions allowable for prior

years under prior Revenue Acts. Thompson Oil &
Gas Co., 15 B. T. A. 993, followed.

Randolph E. Paul, Esq., Valentine B. Havens,

Esq., Charles B. Mclnnis, Esq., Thomas R. Dempsey,

Esq., and A. Calder Mackay, Esq., for the petitioner.

John D. Foley, Esq., and Lloyd W. Creason, Esq.,

for the respondent.

This proceeding results from a determination of

deficiencies in income and excess-profits taxes for the
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calendar years 1919 and 1920 in the amounts of

$76,740.20 and $321,660.33, respectively, all of which

are in controversy. The errors assigned are as fol-

lows:

(1) The respondent erred in refusing to allow,

as a deduction from gross income for the year 1919,

the sum of $1,200,000 paid in that year in settlement

of a suit for an accounting brought against the peti-

tioner relative to its Coyote Oil Properties.

(2) The respondent erred in refusing to allow

as a loss deduction for the year 1919 the sum of $170,-

877.24 paid in that year as legal expenses in defend-

ing an action against the petitioner for an accounting

relative to a portion of its oil properties, to wit, its

Coyote Oil Properties.

(3) The respondent further erred in determining

that the legal expenses incurred in 1918 and 1919

and the amount of the compromise payments in 1919

in connection with such suit constitute capital ex-

penditures, and at the same time failing to determine

that such amounts should be amortized over the re-

maining life of the said oil properties.

(4) The respondent erred in deducting from the

capital sum returnable through depletion of the pe-

titioner's Coyote Oil Property, an amount of $4,-

517,402.70, representing a bonus received by the

petitioner upon the leasing of the said oil property,

in computing the amount of depletion sustained by

the petitioner in connection with the said Coyote

Oil ProxDerty for the calendar years 1919 and 1920.

(5) The Commissioner erred in reducing peti-

tioner's depletable base for both the Whittier and
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Coyote oil properties by an amount alleged to rep-

resent depletion sustained on the March 1, 1913,

value and subsequent cost of the said properties

during the period from March 1, 1913, to December

31, 1915, whereas he should have reduced ]3eti-

tioner's depletable base by the amount of depletion

which [214] petitioner was legally entitled to

take as a deduction in determining its taxable in-

come for the said period from March 1, 1913, to

December 31, 1915.

FINDINGS OF FACT.

Petitioner corporation was organized on or about

August 18, 1904, under the laws of California and

has its home office at Whittier, Calif. It took over

from Simon J. Murphy certain oil properties among

which was an oil and gas lease on certain land situ-

ated in California and owned by Domingo Bastan-

chury. The petitioner, through Edmund W. Bacon,

one of its officers and its agent, purchased 2,240

acres of land (hereinafter referred to as the Coyote

properties) covered by such lease for |35 per acre,

or $78,400, the deed to Murphy being dated Decem-

ber 15, 1904, and the deed from Murphy to peti-

tioner being dated January 9, 1905. The purchase

agreement involved also a cancellation of the oil

and gas lease and the leasing of the surface rights

to Bastanchury for 10 years for grazing purposes.

At the time Bacon purchased property a well

(hereinafter referred to as well No. 1) had been

drilled to considerable depth under the lease, drill-

ing operations had ceased, and the w^ell had been
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capped. Drilling operations were resumed after

the land was acquired by petitioner.

On August 26, 1918, after petitioner had leased

the Coyote properties to the Standard Oil Co. as set

out below, Maria Bastanchury, as administratrix

of Domingo Bastanchury, filed a complaint in the

Superior Court of Los Angeles County against pe-

titioner and Bacon. The complaint alleged that

petitioner and Bacon had fraudulently misrepre-

sented to the Bastanchurys that well No. 1 was a

dry hole, that indications of the presence of oil were

destroyed or covered up to prevent the Bastan-

churys from learning of their existence, and, that

petitioner was about to abandon the lease. It was

further alleged that no grounds for suspecting

fraudulent misrepresentations had been discovered

by the Bastanchurys until shortly before the filing

of the complaint; that the misrepresentations had

been made to induce complainants to sell the prop-

erty for far less than its real worth; and that the

Bastanchurys relied upon the misrepresentations in

canceling the lease and selling the land.

The bill prayed that the defendants be required

to account to plaintiff for all moneys or other things

of value (in excess of $78,400, the price paid) ob-

tained by them from their dealings with the Coyote

properties, or from their dealings with the proceeds

from the sale or operation thereof. It was also prayed

that the defendants be required to assign and trans-

fer to plaintiff all rights to receive such moneys

and things of value in the future; that a receiver

be appointed [215] to collect and receive from
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the then lessee, the Standard Oil Co., for the benefit

of the plaintiff that which such lessee has become

obligated to pay defendants as respects such prop-

erties; and such other and further relief as the

court may deem meet and agreeable to equity, the

premises considered, and for costs.

The answer filed late in 1918 denied all of the

allegations set forth in the bill. The answer alleged

that plaintiff, or her deceased husband, his heirs,

devisees and personal representatives, had knowl-

edge or notice by 1906 of all of the facts alleged to

indicate fraud; that defendant Bacon had received

any portions of the moneys or things of value de-

rived from dealing with the land; that the land

when purchased had a value in excess of $87,400.

Other defenses set up in the answer include the

statute of limitations (sec. 318, 319, 338, 343 and

353, Code of Civil Procedure of the State of Cali-

fornia) ; laches; adverse possession and user since

January of 1905; drilling and development of the

prox3erty (with the knowledge and acquiescence of

the Bastanchurys) by petitioner at heavy expense

until the property was leased in 1913 which greatly

enhanced the value thereof; transfers of stock of

petitioners to purchasers for value without notice

of the alleged fraud, etc. ; and alleged the relief

prayed for would be inequitable and that plaintiff's

remedy, if any, was for damages.

Legal expenses incurred during the year 1918

amounted to $32,151.77. During the year 1919, fur-

ther legal expenses totaled $170,877.24. During the

latter year judgment in the amount of $1,200,000, as
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damages for the alleged wrongful acts was entered

against, and paid by, petitioner in such suit pur-

suant to an agreement between the parties in com-

promise settlement. Petitioner, after investigation,

had concluded that the action had no merit, but

agreed to pay the amount agreed upon in compro-

mise rather than continue the litigation, as the

anticipated cost thereof would have equaled the

amount of the settlement. Petitioner also deemed

it advisable to avoid the disagreeable notoriety ac-

companying the suit. An instrument was executed

by the Bastanchurys, including all the heirs and

legatees, releasing petitioner, and all other persons

or corporations claiming to own any interest in the

land conveyed by the deed of December 15, 1904,

from any further causes or actions for damages

or rights on account of the alleged fraudulent acts.

The legal expenses incurred in 1918 were deducted

as an expense in that year. Those incurred in 1919,

together with the $1,200,000 paid in final settlement,

were deducted as expenses of that year. The deduc-

tions claimed were disallowed.

The respondent failed or refused to treat such

legal expenses and the amount paid in compromise

settlement as capital amortizable over the remain-

ing life of the oil properties. [216]

By an instrument dated December 1, 1913, peti-

tioner leased certain oil properties, known as the

Whittier and Coyote oil properties, to the Stand-

ard Oil Co. of California for 40 years, and by the

same instrument, sold to that company specified per-

sonal property, including fixtures, appurtenances,
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tools, machinery and equipment, which were at that

time located on or used in connection with such oil

properties. The instrument recited cash considera-

tion of $10 (and other consideration, the receipt of

which was acknowledged, which a stipulation shows

to have totaled $1,500,000) and additional payments

to be made from time to time. The due date, the

actual date of payment, and the amount of such

additional payments may be tabulated as follows:

Due date Date paid Amount

Apr. 30, 1914 Apr. 1, 1914 $1,000,000

Mar. 31, 1915 » Mar. 1, 1915 250,000

June 30, 1915 June 1, 1915 250,000

Sept. 30, 1915 Sept. 1, 1915 250,000

Dec. 31, 1915 Dec. 31, 1915 250,000

June 30, 1916 July 13, 1916 500,000

Dec. 31, 1916 Dec. 1, 1916 500,000

Dec. 31, 1917 Dec. 1, 1917 500,000

Dec. 31, 1918 Dec. 1, 1918 500,000

Total - 4,000,000

The $1,500,000 paid down brings the total of such

payments to $5,500,000. Petitioner also was to re-

ceive for the first five years a royalty of one-fourth

of all oil produced in each year in excess of 730,000

barrels, and after the five-year period the royalty

reserved amounted to one-fourth of the oil pro-

duced. The gas royalty agreed upon was a pay-

ment of 2 cents for each 1,000 cubic feet of gas

saved and sold.
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Of the $5,500,000 payments, the respondent deter-

mined that $326,404.82 represented payment for

the personal properties sold and the remainder of

$5,173,595.18 represented a bonus payment on the

two properties. The respondent allocated such total

bonus payment, $656,192.48 to the Whittier prop-

erty and $4,517,402.70 to the Coyote property, and

deducted the amount of such bonuses from the

capital sums returnable through depletion in deter-

mining the unit of depletion sustained in 1919 and

1920, the years in controversy. Depletion deduc-

tions were based on March 1, 1913, value.

The gross production of the two properties in

barrels of oil and the value thereof at the mouth

of the wells from March 1, 1913, through the year

1915, is as follows:

Coyote Whittier

During period Barrels Amount Barrels Amount

Mar. 1, 1913, to Nov, 30, 1913....344,094.63 $292,480.44 221,178,85 $133,968.52

Dec, 1, 1913, to Dec. 31, 1913.... 6,697,47 5,744,52

Calendar year 1914 151,424,90 127,000.42 5,50 3.30

Calendar year 1915 322,064.60 278,124.21 16,943.54 10,166.13

Total .824,281.60 703,349.59 238,127,89 144,137,95

[217]

The depletion determined by the respondent to

have been sustained by the petitioner from March 1,

1913, through the year 1915 is as follows:

Period, Mar.

1, 1913, to

Dec, 31, 1913 1914 1915 Total

Whittier 74,048,17 $17,738,65 $38,021,95 $129,808,75

Coyote 183,327.41 135,572,08 306,749,76 625,649,25

Total 257,375,58 153,310,73 344,771,69 755,458,00
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The respondent reduced petitioner's depletable

base by the above amount of $755,458 in determin-

ing the depletion allowable for the years 1919 and

1920.

The respondent determined that the amount of

oil produced from petitioner's share of the Coyote

Oil property during the years 1919 and 1920 was

1,644,897 barrels and 1,340,237 barrels, respectively.

The respondent determined the oil reserves in the

Coyote property at December 31 of 1918 and 1919

amounted to $5,051,424 and 3,406,527 barrels, re-

spectively.

OPINION.

SIEFKIN: The issues raised in the first three

allegations question the respondent's determination

that the cost of the litigation in question and the

payment made in compromise are neither deductible

expenses nor capital cost which may be amortized

over the remaining life of the properties. Appar-

ently such determinatibn was based on the conclu-

sion that such expenditures represented personal

expenses.

We think such conclusion unsound. The act com-

plained of was committed, if at all, in the course

of a business transaction. Kornhauser v. United

States, 276 U. S. 145, citing with approval an

administrative ruling of the Bureau where expenses

of a suit for malpractice were allowed as a business

expense deduction by a physician. In this case

the suit brought was in no sense a prosecution for

a crime or an attempt to impose a penalty. The
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onl}^ remedy sought was a restitution of the prop-

erty, together with income derived therefrom in the

interim. See Consolidated Mutttal Oil Co., 2 B.

T. A. 1067; and Frederich McLean Bugher, 9

B. T. A. 1155.

We can not agree, however, with petitioner's

contention that the expenses and payment under

discussion were deductible as business expenses or

losses. The complaint filed in the suit alleged

fraud and the relief prayed for was an accounting

and that petitioner be required to assign and trans-

fer to complainant all rights to receive moneys and

things of value derived from the property in the

future. [218] That is, the prayer asks for restora-

tion of the property and all past income therefrom

in excess of the consideration paid.

It should be noted at this point that the action

was brought to recover two distinct classes of assets.

One such class of assets was the oil properties as

they existed at the time the suit was instituted.

Petitioner recognized that the complaint questioned

its title to the property and in answer to the prayer

for restoration asserted such relief to be inequitable,

and that complainant's remedy, if any, was for

damages. The other asset (the accumulated earn-

ings resulting from petitioner's operation or pro-

duction in years prior to the beginning of the suit)

was no longer a part of such oil properties as they

had been severed from the realty. They formed a

distinct group of assets to which claim was made

in the action. It should, therefore, be borne in
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mind that, though both claims grew out of the

alleged fraud, there were, nevertheless, two distinct

claims asserted against two different groups of

assets.

To the extent that the expenses and payment were

incurred and made in defense of the claim against

the oil properties they were capital expenditures.

We have repeatedly held that the cost of defending

title, whether in the form of legal fees or compro-

mise payments, is a capital expenditure represent-

ing additional cost of the property. Lincoln L.

McCandless, 5 B. T. A. 1114; Gopher Granite Co.,

5 B. T. A. 1216 ; Seletha O. Thompson, 9 B. T. A.

1342; Frederick McLean Bugher, supra; North

American Oil Consolidated, 12 B. T. A. 68; Phoenix

Development Co., 13 B. T. A. 414. The decisions

in Kornliauser v. United States, supra, and the

Superheater Co., 12 B. T. A. 5, which are relied

upon by the petitioner, are not in conflict with

these cases. In the Superheater case the contem-

plated litigation grew out of an action of the board

of directors, acting as such. The claim settled did

not involve title. In the Kornhauser case the legal

expenses were incurred to contest a claim against

income received, differing fundamentally from the

ordinary attack on title, even though the income

in question consisted of shares of stock.

In \dew of such conclusion we must reject peti-

tioner's contention that the total deductions claimed

should be allowed. We can not allow the total and

it would be idle for us to further consider whether
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any -pscrt of such total (i. e., that portion allocable

to the defense and settlement of the claim for ac-

counting) is allowable as the record furnishes no

basis for the apportionment of the whole among the

several claims defended or settled.

The petitioner's contention that if the litigation

and settlement costs are not deductible they must

represent capital expenditures to be added to the

amortizable capital value, must likewise be rejected.

That portion of such costs which is properly allo-

cable to the defense [219] and settlement of the

accounting claim has nothing to do with title to the

property or its future depletion. Assuming that

such costs were capital expenditures, they relate

to a claim against assets or moneys severed from

the oil properties. Frederick McLean Bugher,

supra. Undoubtedly that portion of such costs

which we have held allocable to defense and settle-

ment of the claim against the properties should

increase the amortizable capital value, but we are

again confronted with the fact that there is nothing

in the record to permit a proper allocation to deter-

mine that amount. Accordingly, we must affirm the

respondent's action on the points covered by the

first three allegations of error.

The next error assigned is the reduction of de-

pletable capital by the amount of the bonus received

by the lessor as part consideration upon leasing the

properties to the "Standard Oil Co. of California in

December of 1913. The respondent determined that

$5,173,595.18 of the $5,500,000 payments received
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represented such a bonus, and petitioner finds no

fault with such allocation. Petitioner complains

only of the admitted reduction of the capital base

for depletion purposes on account thereof.

The respondent's present contention as set forth

in his brief is as follows

:

The Commissioner made an error of method in

requiring the bonus of $656,192.48 on the AVhittier

property and the bonus of $4,517,595.18 on the

Coyote property to be deducted as of December 1,

1913, from the capital sum returnable through de-

pletion. On November 13, 1926, T. D. 3938 C. B.

V.-2, p. 117, was promulgated amending Article 215

of Regulations 45 (1920 Edition) to read as follows:

^^Depletion—Adjustments of accounts based on

tonus or advanced royalty.— (a) Where a lessor

receives a bonus in addition to royalties, there shall

be allowed as a depljstion deduction in respect of

the bonus, an amount equal to that proportion of the

cost or value of the property on the basic date

which the amount of the bonus bears to the sum of

the bonus and the royalties expected to be received.

Such allowance shall be deducted from the amount

remaining to be recovered by the lessor through

depletion, and the remainder is recoverable through

depletion deductions on the basis of royalties there-

after received."

While the Commissioner made an error of method

in deducting from the depletion basis the wJiole

amount of the bonuses as of December 1, 1913, it

does not follow that the Commissioner's computa-
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tion of the depletion basis is incorrect. There is

nothing in the record of this case to show what

royalties were on December 1, 1913, expected to be

received over the lives of the leases. It is entirely

possible that in the interval between December 1,

1913, and December 31, 1918, royalties expected on

December 1, 1913, to be received. As to this point

the taxpayer must fail for lack of proof.

The respondent confesses error to the extent that

he failed to follow the regulation. It remains for

us to test the validity of the rule therein promul-

gated. In Nelson Land d Oil Co., 3 B. T. A. 315,

we made it clear that, in our opinion, such a bonus

received by a [220] lessor was not a return of

capital but is an advance rental or royalty and is

taxable as income. That case was followed in R. H.

Hazlett, 10 B. T. A. 332, and we are not cited and

have been unable to find any authority to the con-

trary. See also Henry L. Berg, 6 B. T. A. 1287;

John T. Burkett, 7 B. T. A. 560; D. R. McDonald,

7 B. T. A. 1078 ; and R. H, Hazlett, supra, in which

we held that such bonuses were not gains derived

from the sale of "capital assets" under the capital

gain provisions of the 1921 Act.

The bonus payment in the instant case was a part

of the consideration paid for the lease. While ex-

pected production undoubtedly was considered in

fixing the amount of the bonus, it is elementary

under the laws governing such agreements that its

payment did not, in any wise, depend upon, or re-

late to, production. The lessee's liability therefor
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was fixed by the terms of the contract. On the

other hand, the operation of the principle of deple-

tion depends upon exhaustion of resources through

production—i. e., the recovery of capital through

its conversion from the form of oil resources or

reserves into marketable products or the equiva-

lent received for such product. Under such prin-

ciple the depletion allowance for the year or years

of the bonus payments can only be measured by

reference to the oil produced. If, as we have

pointed out, the bonus is income, no part of which

represents recovery of capital, it follows that any

depletion allowance against such income is a de-

parture from the depletion concept. The regulation

relied on by the respondent is clearly such a de-

parture. While it might, in some cases at least,

produce a more equitable result, the statutory

allowance may not be so varied by administrative

regulation.

It will be noted that the facts referred to by

respondent in the last paragraph of the excerpt

from his brief are essential only to the application

of the rule laid down in the regulation. On the

other hand, the respondent admits that he reduced

the depletable base by the amount of the bonus

(a known quantity) and we have held as a matter

of law that no part of such bonus reduces such

base. We can, on the facts presented, determine

such action was erroneous. To correct such error

we need only require the restoration of the amount

subtracted, and it is so ordered.
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The question raised by the last allegation was

considered in Thompson Oil & Gas Co., 15 B. T. A.

993, and decided adversely to the contention made

by the petitioner herein.

Review by the Board.

Judgment will he entered under Rtde 50.

MILLIKEN did not participate.

LANSDON, PHILLIPS, GREEN, and

MURDOCK dissent. [220a]

[Endorsed] : Filed Dec. 7, 1929.

(Title of Court and Cause.)

PETITIONER'S NOTICE OF SETTLEMENT
UNDER RULE 50.

The attached proposed settlement of the defi-

ciency in the above entitled appeal will be presented

to the Board on at 9 :30 a. m.,

or as soon thereafter as counsel can be heard.

This notice of redetermination is submitted in

accordance with the decision of the Board without

prejudice to the petitioner's right to contest the

correctness of the decision pursuant to the statute

in such cases made and provided.

CHAS. B. McINNIS,

Attorney for the Petitioner,

Woodward Building,

Washington, D. C, [221]



248 Murphy Oil Company vs.

(Title of Court and Cause.)

PETITIONER'S REDETERMINATION
UNDER RULE 50.

1918.

This redetermination for the year 1918 is sub-

mitted solely for the purpose of showing that under

the Board's decision, the petitioner had no net in-

come for the year 1918 against which the 1919 net

loss could be o:ffset.
,

Net income finally determined by

the Commissioner as set forth

in his Certificate of Overassess-

ment for the year 1918 $368,883.32

Depletion adjustment under Board's decision.

Corrected depletion on petitioner's

Coyote property as set forth

in the depletion schedule

attached hereto, marked

petitioner's Exhibit "A". $3,055,192.28

Corrected depletion on peti-

tioner's Whittier property as

set forth in the depletion

schedule attached hereto,

marked petitioner 's Exhibit " B "
158,531.08

Total depletion under Board's

decision $3,213,723.36

[222]

1918 (Continued)

Brought forward $3,213,723.36

Depletion allowed by the

Commissioner in his Certi-

ficate of Overassessment $2,252,147.48

Additional depletion under

Board's decision $961,575.88

Loss for the year 1918 $592,692.56
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1919

Net income per 60-day letter $333,140.09

Depletion adjustment under Board's decision.

Corrected depletion on petitioner's

Coyote property as set forth

in the depletion schedule

attached hereto, marked

petitioner's Exhibit "A". $2,778,494.22

Corrected depletion on peti-

tioner's Whittier property

as set forth in the deple-

tion schedule attached hereto

marked petitioner's Exhibit "B". 193,521.34

Total depletion under Board's

decision $2,972,015.56

Depletion allowed by the

Commissioner in 60-day letter $2,072,660.49

Additional depletion resulting

from Board's decision $899,355.07

Net loss for the year 1919 $566,214.98

^ 1920 _—

_

Net income per 60-day letter $944,589.18

[223]
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1920 (Continued)

Brought forward $944,589.18

Depletion adjustment under Board's decision.

Corrected depletion on petitioner's

Coyote property as set forth

in the depletion schedule

attached hereto, marked

petitioner 's Exhibit "A ". $2,263,874.73

Corrected depletion on peti-

tioner's Whittier property

as set forth in the depletion

schedule attached hereto,

marked petitioner's Exhibit ''B". 159,343.21

Total depletion under Board's

decision. $2,423,217.94

Depletion allowed by the

Commissioner in 60-day Ir. 1,689,645.13

Additional depletion result-

ing from Board's decision $ 733,572.81

1919 net loss carried forward 566,214.98

1920 taxable income.

$1,299,787.79

None

1919

Tax previously assessed

Correct tax liability

Deficiency

Tax previously assessed

Correct tax liability

None

None

1920

None

None

None

Deficiency

[224]

None
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(Title of Court and Cause.)

DECISION.

The Board Having promulgated its opinion in the

above entitled proceeding on March 30, 1929, and

the petitioner having duly submitted its notice of

settlement and recomputation under rule 50, which

was set down and called for hearing on January

15, 1930, and it appearing that said recomputation,

showing no deficiencies for the years 1919 and 1920,

was uncontested by the respondent, it is

ORDERED and DECIDED : That there are no

deficiencies for the years 1919 and 1920.

(Signed) LOGAN MORRIS,
Member, U. S. Board of Tax Appeals.

[Endorsed] : Entered Jan. 17, 1930.

A true copy : Teste

(Seal) B. D. Gamble,

Clerk U. S. Board of

Tax Appeals. [227]

[Endorsed] : Filed Jul. 11, 1930.

(Title of Court and Cause.)

PETITION FOR REVIEW
In the United States Circuit Court of Appeals and

ASSIGNMENT OF ERRORS.
Now comes Robert H. Lucas, Commissioner of

Internal Revenue, by his attorneys, G. A. Young-

quist, Assistant Attorney General, and C. M. Char-
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est, General Counsel, Bureau of Internal Revenue,

and respectfully shows:

I.

That he is the duly appointed, qualified, and act-

ing Commissioner of Internal Revenue, appointed

and holding his ofiice by virtue of the laws of the

United States; that the Murphy Oil Company is a

corporation organized under the law^s of the State

of California whose home office is at Whittier, Cali-

fornia, and whose return for Federal income and

excess profits tax purposes for the calendar years

1919 and 1920 was made to the Collector of Internal

Revenue for the Sixth California Collection Dis-

trict, whose office is located in Los Angeles, Cali-

fornia, which is within the jurisdiction of the United

States Circuit Court of [228] Appeals for the

Ninth Circuit.

II.

The nature of the controversy so far as here

pertinent is as follows, to-wit:

The question is whether the depletable base of

the lessor of an oil and gas lease is reducible in

whole or in part by the amount of cash bonus pay-

ments received from the lessee on the ground that

they constitute a return of capital in whole or in

part, or whether such basis is not so reducible on

the ground that such payments represent taxable

income in their entirety and have no relation to de-

pletion.

Respondent by an instrument dated December 1,

1913, leased certain oil properties to the Standard
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Oil Company of California and in connection there-

with received cash bonus payments aggregating

$5,173,595.18. Certain oil and gas royalties were

also reserved.

In computing the amount of depletion sustained

by the respondent in connection with the said oil

properties for the calendar years 1919 and 1920,

the petitioner deducted from the capital sums re-

turnable through depletion the amount of the afore-

said bonuses received by the respondent on the

ground that they constituted a return of part of

the respondent's capital investment in the oil prop-

erties.

By reason of this action (and other action not

here pertinent) the petitioner duly notified the re-

spondent of resulting income and excess profits tax

deficiencies of $76,740.20 and $321,660.33 for the

calendar [229] years 1919 and 1920 respectively.

From the determination of the petitioner, the re-

spondent appealed to the United States Board of

Tax Appeals, and the Board held that the cash

bonus payments here in question constituted taxable

income in their entirety and should not have been

applied in any part by way of reducing the re-

spondent's depletable base or capital investment in

the oil properties.

Upon a recomputation of the respondent's tax

liability, the Board held that there were no defi-

ciencies in tax for the years 1919 and 1920.

The hearing before the Board was held on Oc-

tober 22, 1928. The interlocutory decision of the

Board and its findings of fact and opinion were
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promulgated March 30, 1929. The final order of

redetermination to the effect that there were no de-

ficiencies in tax for the years 1919 and 1920 was

entered on January 17, 1930.

III.

That said petitioner, being aggrieved by the con-

clusions of law contained in said decision and by

the said order of redetermination, desires to ob-

tain a review thereof by the United States Circuit

Court of Appeals for the Ninth Circuit: Where-

fore, he petitions that a transcript of record be pre-

pared in accordance with the rules of the said

United States Circuit Court of Appeals for the

Ninth Circuit and transmitted to the Clerk of said

Court for filing and appropriate action to the end

that the errors complained of may be reviewed and

[230] corrected by the said United States Circuit

Court of Appeals for the Ninth Circuit.

IV.

That the petitioner's assignments of error are

as follows

:

1. The Board of Tax Appeals erred in holding

that cash bonus payments to the lessor by the lessee

of an oil and gas lease constitute income to the

lessor in their entirety, and that no part of such

payments represents recovery of capital by the

lessor.

2. The Board erred in holding that no part of

such cash bonus payments reduces the depletable

base of the lessor.
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3. The Board erred in holding that the Treasury

Department Regulations covering the instant sub-

ject matter are a departure from the depletion con-

cept, and in failing and refusing to follow said Reg-

ulations.

4. The Board erred in failing to find and to

hold that such cash bonus payments in whole or in

part represent a return to the lessor of its capital

investment.

5. The Board erred in failing to find and to

hold that the depletable base of the lessor is re-

ducible by the amount of such cash bonus payments

in whole or in part.

6. The Board erred in redetermining the re-

spondent's 1919 and 1920 tax liability and finding

and holding that there were no deficiencies in tax

for those years.

7. The Board erred in failing and refusing to

approve the deficiencies in tax for 1919 and 1920

as determined by the petitioner. [231]

8. The Board erred in its conclusion of law set

forth in the opinion herein. Such conclusions were

not responsive to its findings of fact and were con-

trary to and not supported by the evidence pre-

sented.

(Sgd) G. A. YOUNGQUIST,
Assistant Attorney General.

(Sgd) C. M. CHAREST,
General Counsel,

Bureau of Internal Revenue.

Of Counsel:

R.N.SHAW,
Special Attorney,

Bureau of Internal Revenue.
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VERIFICATION.

District of Columbia.—ss.

C. M. Charest, being duly sworn, says that he is

General Counsel for the Bureau of Internal Rev-

enue and as such is duly authorized to verify the

attached petition for review by the United States

Circuit Court of Appeals for the Ninth Circuit of

the decision of the Board rendered herein; that he

has read the said petition and is familiar with the

statements therein contained; and that the facts

therein stated are true except such facts as may be

stated upon information and belief and those facts

he believes to be true.

(Sgd) C. M. CHAREST.

Sworn and subscribed to before me this 10th day

of July, 1930.

(Sgd) MARCELLETTE M. TAYLOR,
(Seal) Notary Public, District of Columbia.

My conunission expires March 31st, 1935. [232]

[Endorsed] : Filed Jul 17, 1930.

(Title of Court and Cause.)

NOTICE.

To Charles B. Mclnnis, Esq.,

Shoreham Building,

Washington, D. C.

Please take notice that this office today lodged

with the United States Board of Tax Appeals on

behalf of the Commissioner of Internal Revenue

a petition seeking a review of the Board's decision
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herein by the United States Circuit Court of Ap-

peals for the Ninth Circuit, a copy of which peti-

tion is hereto attached and served upon you.

Dated at Washington, D. C, this 11th day of

July, 1930.

(Signed) C. M. CHAREST,
General Counsel,

Bureau of Internal Revenue.

Receipt of the above and foregoing notice, together

with a copy of the petition mentioned therein, is

hereby acknowledged this 16th day of July, 1930.

(Sgd) CHAS. B. McINNIS,
Attorney of Record for

Respondent. [233]

[Endorsed] : Filed Jul 28, 1930.

(Title of Court and Cause.)

NOTICE.

To Murphy Oil Company,

Whittier, California.

Please take notice that this office today lodged with

the United States Board of Tax Appeals on behalf

of the Commissioner of Internal Revenue a petition

seeking a review of the Board's decision herein by
the United States Circuit Court of Appeal for the

Ninth Circuit, a copy of which petition is hereto at-

tached and served upon you.

Dated at Washington, D. C, this 11th day of July,

1930.

(Sgd) C. M. CHAREST,
General Counsel,

Bureau of Internal Revenue.



260 Murphy Oil Company vs.

Receipt of the above and foregoing notice, together

with a copy of the petition mentioned therein, is

hereby acknowledged this 15th day of July, 1930.

(Signed) MURPHY OIL COMPANY,
(Seal) Taxpayer.

By Kenyon F. Lee, Its Secretary. [234]

[Endorsed] : Filed Mar. 25, 1931.

(Title of Court and Cause.)

PRAECIPE FOR RECORD.

To the Clerk of the United States Board of Tax

Appeals

:

You will please prepare and certify to the clerk

of the United States Circuit Court of Appeals for

the Ninth Circuit within the time provided by the

rules of that court in this respect, as extended, a

transcript of record for review herein consisting

of the following documents:

1. The docket entries of the proceedings before

the Board.

2. Petition of the Murphy Oil Company filed

April 24, 1926, together with the attached

Exhibit "A" (60-day letter and statement

dated February 6, 1926).

3. Amended petition of the Murphy Oil Com-

pany filed April 3, 1928, together with the

taxpayer's motion for leave to file the

amended petition, but omitting the attached

exhibits.

4. Second amended petition of the Murphy Oil

Company filed September 20, 1928, together
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with the taxpayer's motion for permission

to file the second amended petition, but omit-

ting the attached Exhibit No. 1, for the rea-

son that it is the same as Exhibit "A" re-

ferred to in "2", supra.

5. Answer of the Commissioner of Internal

Revenue to the second amended petition.

6. Stipulation '^1" filed October 22, 1928, to-

gether with all the Exhibits A to F, in-

clusive, and their parts, as referred to in

said stipulation and filed. [235]

7. Findings of Fact, Opinion and Decision of

the Board.

8. Notice of settlement under Rule 50, with

the attached redetermination under Rule 50,

including Exhibits A and B attached, filed

by the taxpayer on December 7, 1929.

9. Petition for review and notice of filing, with

acknowledgment of service.

10. This praecipe.

(Signed) C. M. CHAREST,
General Counsel,

Bureau of Internal Revenue,

Washington, D. C.

Washington, D. C, March 25, 1931. [236]

(Title of Court and Cause.)

CERTIFICATE.

I, B. D. Gamble, Clerk of the U. S. Board of

Tax Appeals, do hereby certify that the foregoing

pages 1 to 236, inclusive, contain and are a true
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copy of the transcript of record, papers and pro-

ceedings on file and of record in my office as called

for by the Praecipe in the appeal (or appeals) as

above numbered and entitled.

In testimony whereof, I hereunto set my hand
and affix the seal of the United States Board of

Tax Appeals, at Washington, in the District of

Columbia, this 29th day of April, A. D. 1931.

(Seal) B. D. GAMBLE, Clerk.

[Endorsed]: No. 6459. United States Circuit

Court of Appeals for the Ninth Circuit. Commis-

sioner of Internal Revenue, Petitioner, vs. Murphy
Oil Company, a Corporation, Respondent. Tran-

script of the Record. Upon Petition to Review an

Order of the United States Board of Tax Appeals.

Filed May 6, 1931.

PAUL P. O'BRIEN,
Clerk of the United States Circuit Court of

Appeals for the Ninth Circuit.

By FRANK H. SCHMID,
Deputy Clerk.


